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MEMORANDUM OPINION

“There is a remedy for all things but death . . . .""

INTRODUCTION

Presently pending before the Court are two dueing remedy proposals seeking to redress
the wrongs inflicted upon competition by Defendant Microsoft Corporation. These proposals
were presented to this Court following the district court’ s determination of liability for violation
of the Sherman Act, a partial affirmance by the United States Court of Appeals for the District of
ColumbiaCircuit, and an order of remand by the appellate court accompanied by instructions to
impose aremedy. Upon review of the entire factual record in this case, the determinations of
liability affirmed by the D.C. Circuit, the parties' legal memoranda, and the relevant legal
authority, the Court enters the following legal and discretionary conclusions and order of
remedy. The Court bases such conclusions and remedy upon its findings of fact, entered below
and in Appendix A.

I. PROCEDURAL HISTORY

On May 18, 1998, simultaneous with the filing of a complaint by the United Statesin a
related case, agroup of state plaintiffs filed acivil complaint aleging antitrust violations by
Microsoft and seeking preliminary and permanent injunctions barring the company’s allegedly

unlawful conduct.? See Microsoft, 253 F.3d at 47. In United States v. Microsoft Corp., No. 98-

'MiGuEL DE CERVANTES, DON QUIXOTE, Part 2, Book 5, Chapter 10 (1615).

?Despite the 1998 filing of the instant suit, the antitrust issues raised in this litigation
commenced in the mid-1990s. See United States v. Microsoft Corp., 253 F.3d 34, 49 (D.C. Cir.
2001) (en banc).



1232 (D.D.C.), the federal government brought claims pursuant to federal law, whilein State of
New York, et al. v. Microsoft Corp., No. 98-1233 (D.D.C.), the Plaintiff States® brought claims
pursuant to both federal and state law. These two cases were consolidated, and following a
bench trial in the consolidated cases, Judge Thomas Penfield Jackson concluded that Microsoft
had violated 8§ 1 and 2 of the Sherman Act, 15 U.S.C. 88 1, 2, imposing liability for illegal
monopoly maintenance, attempted monopolization, and unlawful tying. United States v.
Microsoft Corp., 87 F. Supp. 2d 30, 35 (D.D.C. 2000). Correspondingly, Judge Jackson held
that Microsoft had violated the state antitrust laws analogousto 88 1 and 2 of the Sherman Act in
each of the nineteen plaintiff states and the District of Columbia.* Id. at 54. To remedy these
findings of liability, Judge Jackson ordered the division of Microsoft into two separate
corporations. United States v. Microsoft Corp., 97 F. Supp. 2d 59, 64 (D.D.C. 2000). Microsoft
filed an appeal in both cases. On appeal, the D.C. Circuit deferred to Judge Jackson's factual
findings, Microsoft, 253 F.3d at 118, altered his findings of liability—affirming in part and
reversing in part, and vacated the remedy decree, id. at 46.

The appellate court remanded the cases to this Court with instructions to hold a

“remedies-specific evidentiary hearing,” id. at 103, and to “fashion an appropriate remedy” in

3The “Plaintiff States’ for purposes of this opinion are the States of California,
Connecticut, Florida, lowa, Kansas, Minnesota, Utah, and West Virginia, the Commonwealth of
Massachusetts, and the District of Columbia. Also plaintiffsin the suit, though their claims are
not addressed in this Memorandum Opinion, are the States of New Y ork, Ohio, Illinois,
Kentucky, Louisiana, Maryland, Michigan, North Carolina, and Wisconsin.

“This suit was originally brought by twenty states and the District of Columbia. One
state withdrew from the action prior to the issuance of liability findings by the District Court.
Another state settled its claimsin July of 2001. The claims of the States of New Y ork, Ohio,
[llinois, Kentucky, Louisiana, Maryland, Michigan, North Carolina, and Wisconsin were
litigated through liability and have been conditionally settled as to the issue of remedy.
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light of the revised liability findings, id. at 105. Following remand, pursuant to Court Order, the
partiesin the two consolidated cases entered into i ntensive settlement negotiations. See United
States v. Microsoft Corp., Nos. 98-1232 and 98-1233 (D.D.C. Sept. 28, 2001) (order requiring
the parties to enter into settlement negotiations). The settlement negotiations did not resolve
both casesin their entirety. However, the United States and Microsoft were able to reach a
resolution in United States v. Microsoft Corp. in the form of a proposed consent decree. The
settlement negotiations were partially successful with regard to the states' case, State of New
York, et al. v. Microsoft Corp.; aportion of the plaintiffsin that case joined the settlement
between the United States and Microsoft.> Consequently, those states have elected not to
proceed to a remedies-specific hearing in State of New York, et al. v. Microsoft Corp. The states
which opted not to join the settlement between the United States and Microsoft have proposed a
remedy distinct from that presented in the proposed consent decree.

Following expedited discovery, on March 18, 2002, an evidentiary hearing on the issue
of the remedy commenced. The parties submitted the direct testimony in written format, while
cross-examination and re-direct tesimony were offered in open court. Over thirty-two trial days,

the Court reviewed the written direct testimony and heard the live testimony of fifteen witnesses

*The so-called “ Settling States” are the States of New Y ork, Ohio, Illinois, Kentucky,
Louisiana, Maryland, Michigan, North Carolina, and Wisconsin.

3



proffered by Plaintiffs® and nineteen’ witnesses proffered by Microsoft.? Of these witnesses,
Plaintiffs offered expert testimony from Dr. Andrew Appel, Professor of Computer Science at
Princeton University, whom the Court qualified as an expert in the field of computer science and
software engineering. Plaintiffs' only other expert was Dr. Carl Shapiro, Professor of Business
Strategy at the University of Californiaat Berkeley. The Court qualified Dr. Shapiro as an
expert in the field of economics. Microsoft presented expert testimony from Dr. John Bennett, a
professor in the Department of Computer Science and Electrical Computer Engineering at the
University of Colorado at Boulder, and Dr. Stuart Madnick, Professor of Information
Technology at the Sloan School of Management and Professor of Engineering Systemsin the
Engineering Division of the Massachusetts Institute of Technology’s School of Engineering.
Both Drs. Madnick and Bennett were qualified by the Court as expertsin the field of computer
science. Microsoft also offered the expert testimony of Dr. Kenneth Elzinga, Professor of

Economics at the University of Virginia, and of Dr. Kevin Murphy, Professor of Business

®Plaintiffs presented the testimony of thirteen fact witnesses: (1) Peter Ashkin, (2) James
Barksdale, (3) John Borthwick, (4) Anthony Fama, (5) Richard Green, (6) Mitchell Kertzman,
(7) Dr. Carl Ledbetter, (8) Michael Mace, (9) Steven McGeady, (10) Larry Pearson, (11) David
Richards, (12) Jonathan Schwartz, and (13) Michael Tiemann; and two expert witnhesses: (1) Dr.
Carl Shapiro; and (2) Dr. Andrew Appel.

"One of these nineteen witnesses was James Thomas (“Tom”) Greene, Senior Assistant
Attorney General for the State of California, an adverse witness whose testimony Defendant
presented in the form of videotaped deposition excerpts and the transcript thereof. Def. Ex. 1530
(Greene). When referring to Mr. Greene' s testimony, the Court cites to the page number which
appears on the deposition transcript.

8Defendant presented the testimony of fifteen fact witnesses: (1) Dr. James Allchin,
(2) LindaWolfe Averett, (3) Scott Borduin, (4) David Cole, (5) Heather Davisson, (6) Brent
Frei, (7) William H. Gates, I11, (8) James Thomas (“Tom”) Greene, (9) ChrisHofstader,
(10) Christopher Jones, (11) Will Poole, (12) W. J. Sanders, 111, (13) Robert Short, (14) Gregg
Sutherland, and (15) Richard L. Ulmer; and four experts: (1) Dr. John K. Bennett, (2) Dr.
Kenneth G. Elzinga, (3) Dr. Stuart E. Madnick, (4) Dr. Kevin M. Murphy.

4



Economicsin the Graduate School of Business at the University of Chicago. The Court
qualified Drs. Elzingaand Murphy as expertsin the field of economics.

At the outset of this phase of the proceeding, both parties proposed to offer expert
testimony on the subject of decree enforcement from “legal experts.” In response to arequest by
Microsoft to exclude such testimony, see generally “ Defendant Microsoft Corporation’s Motion
in Limineto Exclude the Expert Report of John H. Shenefield Which Improperly Proffers a
Legal Condlusion,” the Court raised a concern that the expert legal testimony, at least as framed
by the parties, was improper. The Court also expressed the opinion that the “ expert legal
testimony” would be presented more appropriately by the attorneys in the form of oral argument.
In responseto the Court’ s concern, the parties voluntarily withdrew their presentation of these
expert witnesses and opted instead to present theinformation to the Court in the form of legd
briefs and argument. See Trial Transcript (“Tr.”). at 1633-40, 1835-40.

II. LAW OF THE CASE

When issues have been resolved at a prior stage in the litigation, based upon principles of
judicial economy, courts generally decline to revisit resolved issues. More than a mere rule-of-
thumb, the “*[I]aw of the case doctrine' refersto afamily of rules embodying the general concept
that a court involved in later phases of alawsuit should not re-open questions decided (i.e.,
established as the law of the case) by that court or ahigher onein earlier phases.” Crocker v.
Piedmont Aviation, Inc., 49 F.3d 735, 739 (D.C. Cir. 1995). Similar to the law of the case

doctrine is the “mandate rule,” a*“‘more powerful version’ of the law-of-the-case doctrine, which
prevents courts from reconsidering issues that have already been decided in the same case.”

Independent Petroleum Ass’n of Am. v. Babbitt, 235 F.3d 588, 597 (D.C. Cir. 2001) (quoting



LaShawn A. v. Barry, 87 F.3d 1389, 1393 n.3 (D.C. Cir. 1996) (“[A]n even more powerful
version of the [law-of-the-case] doctrine--sometimes called the * mandate rule’ --requires alower
court to honor the decisions of a superior court in the samejudicial system.”)). “Under the
mandate rule, ‘an inferior court has no power or authority to deviate from the mandate issued by
an appellate court.”” Id. (quoting Briggs v. Pennsylvania R.R. Co., 334 U.S. 304, 306 (1948)).

In this case, the mandate of the appellate court requires this Court to fashion a remedy
appropriately tailored to the revised liability findings. Microsoft, 253 F.3d at 105. Not
surprisingly then, the sarting place for this Court’ s determination of an appropriate remedy is
the appellate opinion in this case. Asthe sole issue remaining in the case concerns aremedy for
Microsoft’ s violation of 8§ 2 of the Sherman Act, rather than a reassessment of liability, the
relevant portions of the appellate opinion consist of that court’s discussion of 8§ 2 liability. For
background purposes, the Court shall summarize the pertinent portions of the appellate decision,
placing the primary focus upon the appellate court’ s determination of 8 2 liability.

A. Court of Appeals Opinion

1. Market Definition
The appellate court began its opinion by examining Plaintiffs'® § 2 Sherman Act claims
and, specifically, whether the district judge had identified the proper market for purposes of

assessing Microsoft’s monopoly power. The appellate court concluded that the district court had

°In referring to “Plaintiffs’ in this context, the Court refers to those Plaintiff States which
the Court identified in footnote 3. The Court notes, however, that the appellate court’s opinion
applies not only to the claims brought by the “Litigating States” in this case, but to the claims
brought by the so-called “ Settling States’ in this action and by the United States in United States
v. Microsoft, No. 98-1232 (D.D.C.).



properly defined the relevant market as “the licensing of al Intel-compatible PC™° operating
systems™ worldwide.” Microsoft, 253 F.3d at 52 (quoting Microsoft, 87 F. Supp. 2d at 36).
Having agreed with the district court’ s definition of the relevant market, the appellate court
adopted the district court’s determination that “circumstantial evidence proves that Microsoft
possesses monopoly power.” Id. at 56. The appellate court further noted that “if we were to
require direct proof [of monopoly power], . . . Microsoft’ s behavior may well be sufficient to
show the existence of monopoly power.” Id. at 57.

2. Theory of Liability

Integral to the appellate court’ s adoption of the market definition was its simultaneous
acceptance of Plaintiffs’ theory of Microsoft’s market dominance. Both the district and appellate
courts noted that Microsoft’ s lawfully-acquired monopoly is naturally protected by a “structural
barrier,” known as the “goplicationsbarrier to entry.” Id. at 55. “That barrier . . . stemsfrom
two characteristics of the software market: (1) most consumers prefer operating systems for

which alarge number of applications have already been written; and (2) most devel opers prefer

1“pC” js short for “ personal computer.” United States v. Microsoft, 84 F. Supp. 2d 9, 1 1
(D.D.C. 1999) (hereinefter cited as “ Findings of Fact’).

"The appellae court, relying upon the factual testimony presented to the district court,

explained the functions of a PC operating system:
Operating systems perform many functions, including all ocating computer memory
and controlling peripheralssuch as printers and keyboards. Operating systemsalso
function as platforms for software applications. They do this by “exposing”—.e.,
making available to software devel opers—routines or protocolsthat perform certain
widely-used functions. Theseareknown as A pplication Programming I nterfaces, or
“APIs.” For example, Windows containsan API that enables usersto draw abox on
the screen. Software developers wishing to include that function in an application
need not duplicate it in their own code. Instead, they can “call’—i.e., use-the
Windows API. Windows contains thousands of APIs, controlling everything from
data storage to font display.

Microsoft, 253 F.3d at 53 (citations omitted).



to write for operating systems that already have a substantial consumer base.” Id. (citing
Findings of Fact 11 30, 36). This barrier creates a“chicken-and-egg” or network effects
situation, which perpetuates Microsoft’ s operating system dominance because “ goplications will
continue to be written for the already dominant Windows,*? which in turn ensures that consumers
will continue to prefer it over other operating systems.” Id. Because “[€]very operating system
has different APIs,”** applications written for one operating system will not function on another
operating system unless the developer undertakes the “time consuming and expensive” process
of transferring and adapting, known in the industry as “porting,” the application to the alternative
operating system. Id. at 53.

Plaintiffs proceeded under the theory that certain kinds of software products, termed
“middleware,”** could reduce the “ self-reinforcing cycle,” Findings of Fact 1 39, by serving as a

platform for applications, taking over some of the platform functions provided by Windows and

12¢1n 1985, Microsoft began shipping a software package [for the PC] called Windows.
The product included a graphical user interface, which enabled users to perform tasks by
selecting icons and words on the screen using amouse.” Findings of Fact 7. 1n 1995,
Microsoft introduced an updated version of its Windows software known as “Windows 95.”
1d. 8. Similarly, in 1998, Microsoft released “Windows 98.” Id. Since that time, Microsoft
has continued to update, revise, and re-create its “Windows’ PC operating system. Microsoft's
most current version of Windowsis “Windows XP,” which is availablein both a“Home” edition
and a“Professional” edition.

B3 APIS" are goplications programming interfaces. As Judge Jackson explained:
[An] operating system supportsthe functions of applications by exposinginterfaces,
called “application programming interfaces,” or “APIS” These are synapses at
which the developer of an application can connect to invoke pre-fabricated blocks
of codeinthe operating system. These blocks of codein turnperform crucial tasks,
such as displaying text on the computer screen.

Findings of Fact Y 2. For asupplemental definition of “API,” see infra note 35.

¥Such software takes the name “ middleware” because “it relies on the interfaces
provided by the underlying operating system while simultaneously exposing itsown APIsto
developers’ and, therefore, is said to reside in the middle. Findings of Fact  28.

8



thereby “weaken[ing] the applications barrier to entry,” id. §68. One of middleware’ s defining
characteristics as a software product isits ability to “expog[e] itsown APIS.” Findings of Fact
1 28. Eventualy, reasoned Plaintiffs, if applications were written to rely on the middieware API
set, rather than the Windows API set, the applications could be made to run on alternative
operating systems simply by porting the middleware. Ultimately, by writing to the middieware
API set, applications developers could write applications which would run on any operating
system on which the middleware was preset. Plaintiffs focused their attention primarily upon
two such middleware threats to Microsoft’ s operating system dominance-Netscape Navigator*®
and the Javatechnologies. See Microsoft, 253 F.3d a 53. The digrict and appellate courts
accepted Plaintiffs’ theory of competition despite the fact that “ neither Navigator, Java, nor any
other middleware product could [at that time], or would soon, expose enough APISto serve asa
platform for popular applications.” Id.; Findings of Fact 11 28-29.

3. Four-Part Test for Liability

Having concluded that the district court properly identified the relevant market as the
market for Intel-compatible PC operating sysems and properly excluded middleware products
from that market, the appellate court turned its attention to the issue of whether Microsoft
responded to the threat posed by middleware in violation of § 2 of the Sherman Act.
Specificaly, the appellate court set out to determine whether Microsoft “maintain[ed], or
attempt[ed] to . . . maintain, a monopoly by engaging in exclusionary conduct.” Microsoft, 253

F.3d at 58. The appellate court recounted that the district court answered that inquiry in the

3¢ Although certain Web browsers provided graphical user interfaces as far back as 1993,
the first widely-popular graphical browser digtributed for profit, caled Navigator, was brought to
market by the Netscape Communications Corporation (* Netscape’) in December 1994.”

Findings of Fact 1 17.



affirmative, finding Microsoft liable for violating 8§ 2 of the Sherman Act:

by engaging in avariety of exclusionary acts. . . [s]pecifically . ..: (1) theway in

which it integrated [Internet Explorer] into Windows; (2) its various dealings with

Original Equipment Manufacturers (“OEMS”), Internet Access Providers (“1APS”),

Internet Content Providers (“ICPs’), Independent Software Vendors (ISVs), and

Apple Computer; (3) its efforts to contain and to subvert Java technologies; and (4)

its course of conduct as awhole.
Id. Inorder to review the district court’ s findings on this point, the appellate court outlined a
four-part test for determining whether particular conduct can be said to violate antitrust law.
“First, to be condemned as exclusionary, a monopolist’ s act must have an ‘ anticompetitive
effect.” That is, it must harm the competitive process and thereby harm consumers.” Id. at 58
(emphasisin original). Second, the plaintiff must “demonstrate that the monopolist’s conduct
harmed competition, not just a competitor.” Id. at 59. Third, “the monopolist may proffer a
‘procompetitive justification’ for its conduct.” 7d. (quoting Eastman Kodak Co. v. Image
Technical Servs. Inc., 504 U.S. 451, 483 (1992)). If thisjustification stands unrebutted by the
plaintiff, the monopolist may escape liability. Therefore, the fourth prong of the inquiry requires
that the plaintiff “demonstrate that the anticompetitive harm of the conduct outweighs the
procompetitive benefit.” Id. The appellate court stressed that, although evidence of intent is
relevant “to understand the likely effect of the monopolist’s conduct,” when assessing the
bal ance between the anticompetitive harm and the procompetitive effect, the trial court should
focus on the “ effect of [the exclusionary] conduct, not the intent behind it.” 7d.

Using this framework, the appellate court addressed Microsoft’s challenge to each of the
findings by the district court. The appellate court examined the district court’ s four basic areas

of findings with regard to § 2 liability in an order different from that of the district court. The

Court presents these holdings, in the order addressed by the gppellate court.

10



4. Original Equipment Manufacturer (“OEM”) Licenses

Commencing its analysis with the “[I]icenses [i]ssued to [o]riginal [€]quipment
[m]anufacturers,”*® id. at 59, the appellate court focused upon three license provisions
“prohibiting the OEMs from: removing any desktop icons, folders, or ‘ Start’ menu entries;
(2) atering the initial boot sequence; and (3) otherwise altering the appearance of the Windows
desktop,” id. at 61 (citing Findings of Fact 1 213). Into the category of “ otherwise atering the
appearance of the Windows desktop,” the appellate court subsumed the automatic launch of an
alternative user interface, the prohibition against the addition of iconsand folders different in
size and shape from those used by Microsoft, and the prohibition against the use of the “Active
Desktop” feature'” to display third-party brands. 7d. at 62; see also Findings of Fact 1213. Of
these license provisions, the appellate court concluded that, “with the exception of the one
restriction prohibiting automaticaly launched alternative interfaces, all of the OEM license
restrictions at issue represent uses of Microsoft’ s market power to protect its monopoly,
unredeemed by any legitimate judtification.” Id. at 64. In commencing its next area of analysis,
the appellate court noted with regard to the license restrictions imposed upon OEMs that they
“have a significant effect in closing rival browsers out of one of the two primary channels of
distribution.” 1d.

5. Integration of Internet Explorer (“IE”) and Windows

The appellate court next turned its attention toward the “[i]ntegration of [Internet

®Manufacturers of PCsare known as “original equipment manufacturers” or “OEMS.”
Findings of Fact 1 10.

“The Active Desktop was a Microsoft feature that, if enabled, allowed the Windows
user to position Web pages as open windows that appear on the background, or ‘wallpaper’ of
the Windows desktop.” Findings of Fact  314.

11



Explorer (“1E”)]*™ and Windows.” Id. At the outset of its analysis, the appellate court took a
narrow view of the district court’s determination, noting that the district court’s “broad[]”
condemnation of “Microsoft’s decision to bind ‘ Internet Explorer to Windows with . . .
technological shackles” is supported by only three specific actions taken by Microsoft.

Id. (quoting Microsoft, 87 F. Supp. 2d at 39). The appellate court identified these three as (1)
“excluding |E from the ‘ Add/Remove Programs’ utility”; (2) “designing Windows so asin
certain circumstances to override the user’s choice of a default browser other than IE”; and (3)
“commingling code related to browsing and other code in the same files, so that any attempt to
delete the files containing | E would, at the same time, cripple the operating system.” Id. at 64-
65. Pursuant to its four part test for liability, the appellate court concluded that Microsoft could
be held liable for the first and the third of these actions. d. at 65-67. Asto the second of these
actions, the override of the user’s choice of default in certain circumstances, the court
determined that Microsoft had proffered a procompetitive justification that went unrebutted by
Plaintiffs, namely that the override was the result of “valid technical reasons’ which justified the
overridein a“few out of the nearly 30 means of accessing the Internet.” Id. at 67 (quotation
marks omitted). Finding that Plaintiffs had neither rebutted Microsoft’ s procompetitive
justification, nor demonstrated that the anticompetitive effect of the challenged act outweighed
such justification, the appellate court held that “ Microsoft may not be held liable for this aspect

of its product design.” Id.

¥Internet Explorer is Microsoft’s Web browser. Findings of Fact 1 17.
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6. Agreements with Internet Access Providers (“IAPs”)

Directing its attention to Microsoft’ s “agreements with vari ous |APs,”*° which the district
court “condemned” as exclusionary, the appellate court identified five Microsoft actions
specifically relied upon by the district court for this condemnation:
(1) offering IE free of charge to IAPS[;] . . . (2) offering IAPs a bounty for each
customer the IAP signs up for service using the |E browser(;] . . . (3) developing the
IE Access Kit (“IEAK”), a software package that alows an IAP to “create a
distinctive identity for its servicein aslittle as afew hours by customizing the [1 E]
title bar, icon, start and search pages,” Findings of Fact 1249[;] . . . (4) offering the
IEAK to IAPs free of charge, on the ground that those acts, too, helped Microsoft
preserve its monopoly[,] [Microsoft, 87 F. Supp. 2d] at 41-42[;] . . . (5) agre€]ing]
to provide easy accessto |APS servicesfrom the Windows desktop in return for the
IAPs agreement to promote | E exclusively and to keep shipments of internet access
software using Navigator under aspecificpercentage, typically 25%. See [Microsoft,
87 F. Supp. 2d] at 42 (citing Findings of Fact 1 258, 262, 289).
Id. at 67-68. Grouping thefirst four of these actions together as “Microsoft’s inducements,” the
appellate court held that these four actions merely “ offer[ed] a consumer an attractive deal” and,
therefore, could not be treated as anticompetitive. /d. at 68. In contrast, the appellate court
agreed with the district court that Microsoft’ s exclusive contracts with IAPs “ are exclusionary
devices, inviolation of § 2 of the Sherman Act.” I1d. at 71.

7. Agreements with Internet Content Providers (“ICPs”), Independent Software
Vendors (“ISVs”), and Apple

The appellate court next considered Microsoft’s “ dealings with 1CPs, which develop
websites; 1SV's, which devel op software; and Apple, which is both an OEM and a software
developer.” Id. at 71. The“deals’ at issue in this portion of the case are grants of “free licenses

to bundle |IE with [the ICPs and ISVS'] offerings’ and the exchange of “other valuable

*“PCstypicaly connect to the Internet through the services of Internet access providers
(‘1APs'), which generdly charge subscription fees to their customers in the United States.”
Findings of Fact 1 15.
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inducements for [ICPs and ISVs'] agreement to distribute, promote, and rely on |E rather than
Navigator.” Id. (quoting Microsoft, 87 F. Supp. 2d at 42-43) (brackets and quotation marks
omitted). The district court held these agreements to be anticompetitive in violation of § 2 of the
Sherman Act because they had the effect of “directly induc[ing] developersto focus on
[Microsoft’ s] own APIs rather than ones exposed by Navigator.” Id. (quoting Microsoft, 87 F.
Supp. 2d at 42-43) (quotation marks omitted).

At the outset of its analysisin this context, the appellate court concluded bluntly that
“[w]ith respect to [Microsoft’ s| deals with ICPs, the District Court’ sfindings do not support
liability.” Id. In contrast, the appellate court sustained the district court’ s finding of liability
with regard to Microsoft’ s agreements with | SV's because Plaintiffs made “aprima facie showing
that the deals have an anticompetitive effect,” and Defendant did not successfully rebut this
showing. Id. at 72. In particular, the appellate court found that the exclusive provisions in these
so-caled “First Wave Agreements’ with ISV's foreclosed a substantial share of the market for
Navigator. /d.

Turning its attention in this context finally to Microsoft’ s relationship with Apple, the
appellate court concluded that Microsoft’ s agreement with Apple was exclusionary in violation
of 8 2 of the Sherman Act. Id. at 72-74. The appellate court recounted that in mid-1997,
Microsoft and Apple entered into an agreement which obligated Microsoft to continue to release
“up-to-date” versions of its office productivity software for Apple’' s systems, Mac Office. Id. at
73 (citing Findings of Fact 11 350-52). The agreement further obligated Apple to make |E the
default browser. Id. (citing Findings of Fact 11 350-52). Pursuant to this same agreement,

Apple promised not to install Navigator during the “default installation,” and not to “position
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icons for non[-]Microsoft browsing software on the desktop of new Macintosh PC systems or
Mac OS upgrades.” Id. (quoting Findings of Fact 111 350-52). Similarly, the agreement
prohibited Apple “from encouraging users to substitute another browser for |E, and state[d] that
Apple [would] ‘encourage its employeesto use IE.” Id. (Qquoting Findings of Fact ] 352)
(brackets omitted). The appellate court concluded that “[t]his exclusive deal between Microsoft
and Apple hald] a substantial effect upon the distribution of rival browsers.” Id. Given the
absence of a*“ procompetitive judtification for the exclusve dealing arrangement,” the appelate
court affirmed the district court' s finding of § 2 liability based upon Microsoft' s exclusive deal
with Apple. Id. at 74.

8. Java

The appellate court grouped the next category of Microsoft conduct under the heading
“Java’ in reference to “aset of technologies developed by Sun Microsystems” (“Sun”). Id. The
Java technologies are described as “ another type of middleware posing a potential threat to
Windows' position asthe ubiquitous platform for software development.” Id. (citing Findings of
Fact 128). The appellate opinion recounts that the district court identified four steps taken by
Microsoft to “exclude Javafrom developing as a viable cross-platform threat: (a) designing a
[Java Virtual Machine (“JVM”)®] incompatible with the one developed by Sun; (b) enteringinto

contracts, the so-called * First Wave Agreements,” requiring major 1SVs to promote Microsoft’s

2“The Java technologiesinclude: (1) aprogramming language; (2) a set of programs
written in that language, called the ‘Java class libraries,” which expose APIs; (3) acompiler,
which trandlates code written by a developer into ‘bytecode’; and (4) a Java Virtua Machine
(‘JVM"), which trans ates bytecode into instructions to the operating system. [ Findings of Fact]
1 73. Programs calling upon the Java APIswill run on any machine with a ‘ Java runtime
environment,” ['JRE’] that is, Javaclass librariesand aJVM. Id. 1173, 74.” Microsoft, 253
F.3d at 74. Theterms“JRE” and “JVM” are sometimes used interchangeably to refer to the Java
platform. The court uses the term JVM throughout this Memorandum Opinion for that purpose.
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JVM exclusively; (c) deceiving Java devel opers about the Windows-specific nature of the tools
it distributed to them; and (d) coercing Intel to stop aiding Sun in improving the Java
technologies.” Id. Of these actions, the appellate court concluded that al but the first action
were anticompetitive in violation of 8 2. Id. at 74-78. With regard to the first enumerated
action, the incompatible JVM, the appellate court held that because the incompatible VM did
not have an anticompetitive effect which outweighed the procompetitive justification for the
design, it could not provide abasis for antitrust liability. /d. at 75.

Specifically, with regard to the First Wave Agreements, the appellate court observed that
the district court had found the agreements, “although not literally exclusive. . . were exclusive
inpractice.” Id. at 75. Although the district court did not enter precise findings as to the effect
of the First Wave Agreements upon rival Java distribution, the appellate court determined that
“the record indicates that Microsoft’s deals with the major 1SV's had a significant effect upon
JVM promation.” Id. Inthe absence of procompetitive justification, the appelate court imposed
liability for this aspect of the First Wave Agreements. /d. at 76.

Asto the Java devel oper tools, the appellate court’ s imposition of liability focused not

upon the fact that the tools created programs which were not cross-platform, but upon the fact
that Microsoft deceived software devel opers about the Windows-specific nature of the tools.
Id. a 76-77. The appellate court found that Microsoft’ s deception was intentional and without
procompetitive explanation. Id. at 77. Asaresult, the appellate court imposed liability for
Microsoft’ s deception. Id.

9. Intel

As noted above, the appellate court’s final imposition of liability arose out of a“threat”
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by Microsoft directed at Intel. Id. at 77. “Intel is[afirm] engaged principally in the design and
manufacture of microprocessors.” Findings of Fact 195. A segment of Intel’s business
devel ops software, with the primary focus upon “finding useful ways to consume more
microprocessor cycles, thereby stimulating demand for advanced Intel microprocessors.” 1d.
The appellate court recounted that in 1995, Intel was in the process of “developing a high
performance, Windows-compatible VM.” Microsoft, 253 F.3d & 77. Furthering its efforts to
combat the cross-platform threat of Java to the Windows platform, Microsoft repeatedly “urged
Intel not to help Sun by distributing Intel’ s fast, Sun compliant VM.” Id. Eventually, Microsoft
“threatened Intel that if it did not stop aiding Sun.. . . then Microsoft would refuse to distribute
Intel technologies bundled with Windows.” Id. Intel capitulated after Microsoft threatened to
support an Intel competitor, AMD, if Intel’s efforts with Java continued. Id.

The appellate court acknowledged Microsoft’ s anticompetitive intent, as well asthe
anticompetitive effect of Microsoft’s actionstoward Intel. /d. Microsoft did not offer a
procompetitive justification for its treatment of Intel, but “lamely characterize[d] its threat to

LRt

Intel as‘advice.’” Id. Rejecting the characterization of Microsoft’ s threat as mere “advice,” the
appellate court found the district court’simposition of liability to be supported by both fact and
law. Id. at 77-78. On thisbasis, the appellate court imposed § 2 liability for Microsoft’s threat
to Intel.

Corresponding to the above-described imposition of liability pursuant to § 2 of the
Sherman Act, the appellate court imposed liability upon Microsoft for violations of the rel evant

“state law counterparts of” the Sherman Act. Id. at 46. Beyond these findings, the gppellate

court did not find Microsoft liable for any additional antitrust violations. Specificaly, the
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appellate court reversed the district court’ s conclusion that Microsoft’s “course of conduct” asa
whole constitutes a separate violation of 8 2. /d. at 78. In addition, the appellate court rejected
the district court’s finding of attempted monopolization and remanded the § 1 tying claim for
further proceedings at the district court level > Plaintiffs opted not to pursue the tying claim on
remand.?? Joint Status Report (Sept. 20, 2001) at 2.

10. Vacating the District Court’s Order of Remedy

Following its review of the district court’s conclusions with regard to liability, the
appellate court considered the district court’s choice of remedy. Over the objection of Defendant
Microsoft, the district court decided to consider the merits of Plaintiffs remedy proposal in the
absence of an evidentiary hearing. Microsoft, 253 F.3d a 98-99; see also Microsoft, 97 F. Supp.
2d at 61. Thedistrict court did so based on the rationale that Microsoft’ s evidentiary proffers
largely concerned “testimonial predictions about future events” which would be of little use to
the court in identifying an “ optimum remedy.” Microsoft, 253 F.3d at 99 (quoting Microsoft, 97
F. Supp. 2d at 62). Based upon itsfinding of liability for illegal monopoly maintenance,
attempted monopolization, and illegal tying, the district court entered aremedy “nearly identical
to plaintiffs’ proposal” mandating the divestiture of Microsoft Corporation into an “ Operating

Systems Business’ and an “Applications Business.” Id. at 99-100 (quoting Microsoft, 97 F.

ZPlaintiffs complaint also included a separate claim of “monopoly leveraging” under § 2
of the Sherman Act. Judge Jackson granted summary judgment in favor of Microsoft asto this
claim on the grounds that the theory runs “contrary to both economic theory and the Sherman
Act’'splainlanguage.” United States v. Microsoft, 1998 WL 614485, at *27 (D.D.C. Sept. 14,
1998).

2plaintiffs tying claim alleged that “ Microsoft’s contractual and technological bundling
of the IE [W]eb browser (the ‘tied’ product) with its Windows operating system (‘OS’) (the
‘tying’ product) resulted in atying arrangement that was per se unlawful.” Microsoft, 253 F.3d
at 84.
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Supp. 2d at 64). The original decree entered by the district court, often referred to asthe Initial
Final Judgment (*IFJ"), also included a number of “interim restrictions on Microsoft’s conduct.”
Id. a 100. Theinterim restrictionsincluded, inter alia, mandatory disclosure “to third-party
developersthe APIs and other technical information necessary to ensurethat software effectively
interoperates with Windows,” id. (describing IFJ § 3.b), aprohibition on Microsoft’ s ability to
enter into contracts which oblige third parties to limit their “* development, production,
distribution, promotion, or use of, or payment for’ non-Microsoft platform-level software,” id.
(quoting IFJ 8 3.e), and a“* Restriction on Binding Middleware Products to Operating System
Products unless Microsoft also offers consumers ‘an otherwise identical version’ of the
operating system without the middleware,” id. (quoting IFJ 8§ 3.9).

The appellate court found three fundamental flawsin the district court’s order of remedy,
each of which alone judtified vacating the remedial decree. The appellate court first concluded
that the failure to hold an evidentiary hearing in the face of disputed facts concerning the remedy
violated the* cardinal principle of our system of justice that factual disputes must be heard inan
open court and resolved through trid-like evidentiary proceedings.” Id. at 101. The appellate
court rejected the district court’s conclusion that evidentiary proceedings would not be useful,
noting that “a prediction about future eventsis not, as a prediction, any less afactual issue.” Id.
at 102. Moreover, noted the appellate court, “drafting an antitrust decree by necessity ‘involves
predictions and assumption concerning future economic and business events.”” Id. (quoting
Ford Motor Co. v. United States, 405 U.S. 562, 578 (1972)).

In addition to the failure to hold an evidentiary hearing, the appellate court faulted the

district court for its “fail[ure] to provide an adequate explanation for the relief it ordered.” Id. at
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103. Finding thetrial court’sdevotion of “amere four paragraphs of its order to explaining its
reasons for the remedy” insufficient, the appellate court observed that the initial remedy was not
accompanied by an explanation of the manner in which the remedy would accomplish the
objectives of aremedial decreein an antitrust case. /d. Inthisregard, the appellate court recited
that “aremedies decree in an antitrust case must seek to ‘ unfetter a market from anticompetitive
conduct,” Ford Motor Co., 405 U.S. at 577, to ‘terminate the illegal monopoly, deny to the
defendant the fruits of its statutory violation, and ensure that there remain no practices likely to
result in monopolization in the future,” United States v. United Shoe Mach. Corp., 391 U.S. 244,
250 (1968).” Id. (internal citationsin original).

Lastly, the appellate court concluded that the substantial modifications to the liability
imposed by the district court merited a new determination of the remedy for the surviving
antitrust violations. In particular, the appellate court noted that of the three original findings of
liability, only liability for illegal monopoly maintenance in violation of 8§ 2 of the Sherman Act
had survived, and even this aspect of liability had been modified. /d. at 103-04. The appellate
court determined that where “ sweeping equitable relief is employed to remedy multiple
violations, and some-indeed most—of the findings of remediable violations do not withstand
scrutiny” the remedy decree must be vacated because there no longer exists arational connection
between the liability imposed and the remedy ascribed thereto. /d. at 105. Accordingly, the
appellate court remanded the case for this Court to resolve any factual disputes surrounding a
remedy and for this Court to exercise its “broad discretion” in imposing the “relief it calculates

will best remedy the conduct . . . found to be unlawful.” 7d.
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11. Remand

The appellate court offered specific guidance to this Court regarding the inquiry to be
undertaken following remand. In thisregard, the appellate court focused most of its attention on
the merits of a structural remedy, noting in particular that if, in fact, Microsoftis a* unitary
company,” rather than the product of mergers and acquisitions, it is not scissile. Id. In addition,
the appellate court reiterated its concern over the quantum of proof provided to support a causal
connection between the exclusionary conduct and Microsoft’ s persi stence in the dominant
market position. /d. at 107. Notably, however, the appellate court did not remark that this Court
should consider whether or not to impose any remedy. Instead, the appellate court advised this
Court to “consider which of the [original] decree’s conduct restrictions remain viable in light of
[its] modification of the original liability decision,” id. at 105, and admonished that the remedy
imposed should be carefully “tailored to fit the wrong creating the occasion for the remedy,” id.
at 107 (“[W]e have drastically altered the scope of Microsoft’s liability, and it is for the District
Court in the first instance to determine the propriety of a specific remedy for the limited ground
of liability we have upheld.”).

B. District Court’s Findings of Fact and Surviving Conclusions of Law

Asthis Court noted above, the inquiry on remand is fundamentally constrained and
guided by the conclusions of the appellate court. The appellate court’s conclusions, in turn, rely
heavily upon the findings of fact entered by the district court following the liability trial. After a
76-day bench trial, Microsoft, 253 F.3d at 47, Judge Jackson entered 412 numbered paragraphs
as his“Findings of Fact,” see Findings of Fact, 84 F. Supp. 2d 9. These findings provided the

factual basisfor the district court’s ensuing conclusions of law, issued some four months later.
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See Microsoft, 253 F.3d a 48. In conddering Microsoft’s chalenge to the district court’ s factual
findings, the appellate court applied the usual deference to the district court’s factual conclusions
and found no “clear error,” see id. at 118. Additionally, the appellate court held that the district
court’ s factual findings permitted meaningful appellate review. Id. In particular, the appellate
court refused to reverse the district court’s factual findings relevant to the “commingl[ing] of
browsing and non-browsing code.” Id. at 66. Faced with Microsoft’s continuing protestations
that the district court’s commingling finding was clearly erroneous, the appellate court
specifically denied Microsoft’s pleathat it vacate Finding of Fact 159 “as it relates to the
commingling of code.” Id.

Because all of the district court’ s factual findings survived challenge on appeal, they
comprise the law of this case and may be relied upon during the remedy phase of this
proceeding. Crocker, 49 F.3d at 739. Indeed, it would make little sense to proceed to craft a
remedy in the absence of substantial reliance upon the factual foundation which underliesthe
liability entered in this case. Hence, the factual findings of the district court, like the conclusions
of the appellate court, comprise the foundation upon which this court must construct a remedy.
Still, the Court remains mindful of the vital distinction between factual findings, however
adverse, and legal conclusions.

A somewhat more complex problem is presented by the legal conclusions of the district
court. Although exceedingly thorough in its analysis, the opinion of the appellate court did not
specifically address at least one of the legal conclusions reached by Judge Jackson during the
liability phase. In Part I.A.2.a.i of its opinion, the district court addressed the manner in which

Microsoft battled the browser threat in the OEM channel of distribution. Microsoft, 87 F. Supp.
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2d at 39. Thedistrict court concluded that “Microsoft’s campaign proceeded on three fronts’:
First, Microsoft bound Internet Explorer to Windows with contractual and, later,
technological shackles . ... Second, Microsoft imposed stringent limits on the
freedom of OEMSs to reconfigure or modify Windows 95 and Windows 98 . . . .
Finally, Microsoft used incentives and threatsto induce especially important OEMs
to design their distributional, promotional and technical efforts to favor Internet
Explorer to the exclusion of Navigator.
Id. Initsreview of the district court’sliability findings, in Part 11.B.1 and 2 of its opinion, the
appellate court addressed these findings in a different sequence, considering firg the license
restrictions Microsoft imposed upon the OEMs, Microsoft, 253 F.3d at 59-64, and second the
binding or “integration” of |1E and Windows, id. at 64-67. The appellate court concluded its
analysis of the OEM channel with its discussion of integration, never squarely discussing the
district court’ s finding with regard to the use of “incentives and threats.” See id. at 59-67.
Microsoft acknowledges that the appellate court declined to address individually al of
Judge Jackson’ s specific findings of liability. Microsoft Proposed Conclusions of Law
(hereinafter cited as “Microsoft Prop. Concl. of Law™) § 79. Microsoft contends that the “ acts
condemned by Judge Jackson,” but not specifically addressed by the gppellate court, “apparently
were the basis for his conclusion that * Microsoft’s conduct as awhole . . . reinforces the
conviction that [Microsoft] was predacious.’” Id. (quoting Microsoft, 87 F. Supp. 2d at 44)
(emphasis omitted) (alteration by Microsoft). Drawing further upon this rationale, Microsoft
argues that the appellate court’ sreversal of the “course of conduct” liability determination
implicitly reverses any of the district court’s liability findings not specifically addressed by the
appellate court. See id.

While an attractive and simple resolution to a complex quandary, Microsoft’ s reasoning

isflawed. In conflating all of Judge Jackson’s remaining liability findings, Microsoft ignores the
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express holding of the appellate court. The appellate court determined to reverse the “course of
conduct” liability on the grounds that the district court had failed to identify the acts sufficient to
support itsfinding of liability: “[T]he District Court did not point to any series of acts, each of
which harms competition only slightly but the cumulative effect of which is significant enough
to form an independent basis for liability.” Microsoft, 253 F.3d at 78 (emphasis added).
Tellingly, the appellate court enumerated “the only specific acts” relied upon by the district court
in assessing liability on a*“course of conduct” theory. Id. (emphasis added). Inthisvein, the
appellate court recounted that “the only specific acts’ identified by the district court, namely
“Microsoft' s expenditures in promoting its browser,” were “not in themselves unlawful.” /d.
“Because the District Court identifie[d] no other specific acts as abasis for ‘ course of conduct
liability,”” the appellate court reversed that liability determination. Id.

In light of the basis for the appellate court’ s reversal on thispoint, it is antithetical to
conclude that specific anticompetitive acts clearly described by the district court elsewhereinits
conclusions of law are somehow reversed by the appellate court’ s rejection of the “course of
conduct” finding of liability. Indeed, if these findings of anticompetitive conduct could have
been treated as the basis for the district court’ s “course of conduct” liability finding, the
appellate court would have considered such findings in reviewing the basis for the district
court’s “course of conduct” liability determination. Because the appellate court declined to ook
beyond the particular acts enumerated by the district court in conjunction with its * course of
conduct” analysis, there is no basis upon which this Court can conclude that, by reversing
liability based upon a“course of conduct,” the appellate court implicitly reversed findings of

anticompetitive conduct entered by Judge Jackson elsewhere in his opinion.
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Although the Court rejects Microsoft’ s argument in this regard as without rational
support, the Court need not dwell long on the appropriate treatment of actsidentified by the
district court as anticompetitive but not addressed by the appellate court, as Plaintiffs do not rely
on any of these acts. Although Plaintiffs contend that Microsoft ssmply did not appeal Judge
Jackson’s finding of liability based upon the “incentives and threats’ described in Findings of
Fact 1 230-38, Plaintiffs assert that the clearly affirmed bases of liability are sufficient to guide
this Court’ s consideration of “the appropriate remedial provisions as to Microsoft’ s relations
with OEMs.” Plaintiffs' Proposed Conclusions of Law (hereinafter cited as“Pl. Prop. Concl. of
Law”) a 5. Plaintiffs argue that the Court may make its determination of an appropriate remedy
in the absence of any reliance upon the “incentives and threats” liability finding entered by Judge
Jackson.?®* Because Plaintiffs denounce any reliance upon Judge Jackson’ s apportioning of
liability for coercing OEMs with incentives and threats, neither will the Court rely upon such a
finding of liability in its consideration of the appropriate remedy.

C. General Antitrust Law of Remedies

It has long been established that it is the job of the district court to frame the remedy
decreein an antitrust case, and the district court has broad discretion in doing so. Int’l Salt Co.
v. United States, 332 U.S. 392, 400-01 (1947). “Therelief in an antitrust case must be ‘ effective
to redress the violations and ‘to restore competition.”” Ford Motor Co., 405 U.S. at 573
(quoting United States v. E. I. Du Pont De Nemours & Co., 366 U.S. 316, 326 (1961)). Not only

should the relief ordered “cure the ill effects of theillegal conduct, and assure the public freedom

#Beyond this single liability finding, which the Court raised with the parties, Plaintiffs
have not directed the Court to other instances where the district court ascribed liability, and the
appellate court’ s treatment of that finding is unclear or absent.
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from its continuance,” id. at 575 (quoting United States v. United States Gypsum Co., 340 U.S.
76, 88 (1950)), “it necessarily must ‘fit the exigencies of the particular case,’” id. (quoting Int’l
Salt, 332 U.S. at 401). Ultimately, the goal of aremedy in an equitable suit is not the
“punishment of past transgression, nor isit merely to end specificillegal practices.” Int’l Salt,
332 U.S. a 401. Rather, the remedy should “effectively pry open to competition a market that
has been closed by [a] defendant]’ 5] illegd restraints.” Id. Equitable rdief in an antitrust case
should not “embody harsh measures when less severe ones will do,” 2PHiLLIP E. AREEDA ETAL.,
ANTITRUST LAw § 3253, at 246 (2d ed. 2000), nor should it adopt overly regulaory requirements
which involve the judiciary in the intricacies of business management, United States v.
Paramount Pictures, 334 U.S. 131, 163 (1948).

In crafting aremedy specific to the violations, this Court is empowered to enjoin not only
the acts for which the defendant was found liable, but “ other related unlawful acts,” lest “al of
the untraveled roads to [restraint of trade] be left open and [] only the worn one be closed.”
Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 133 (1969) (internal quotation
marks and citations omitted). In thisregard, the Court’s remedy “is not limited to prohibition of
the proven means by which the evil was accomplished, but may range broadly through practices
connected with acts actually foundto beillegal.” Gypsum Co., 340 U.S. at 88-89; see also
United States v. Bausch & Lomb Optical Co., 321 U.S. 707, 724 (1944) (“ Equity has power to
eradicate the evils of a condemned scheme by prohibition of the use of admittedly valid parts of
an invalid whole.”). Notwithstanding this flexibility, the Court may not simply enjoin “all future
violations of the antitrust laws.” Zenith Radio, 395 U.S. at 133. Rather, aremedy “should be

tailored to fit the wrong creating the occasion for the remedy.” Microsoft, 253 F.3d at 107.
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Moreover, the case law counsels that the remedial decree should be “ as specific as possible, not
only in the core of itsrelief, but in its outward limits, so that parties may know[] their duties and
unintended contempts may not occur.” Int’l Salt, 332 U.S. at 400.

In reversing the district court’s original order of remedy in this case, the appellate court
criticized the district court for failing to explain how the remedy would “* unfetter a market from
anticompetitive conduct,” Ford Motor Co., 405 U.S. at 577 . . . ‘terminate the illegal monopoly,
deny to the defendant the fruits of its statutory violation, and ensure that there remain no
practices likely to result in monopolization in the future,” [United Shoe, 391 U.S. at 250].”
Microsoft, 253 F.3d a 103. In attempting to provide the explanation sought by the appellate
court, this Court notes at the outset that the facts and circumstances of this case necessarily affect
the extent to which this Court’ s order of remedy will “accomplish those objectives.” Id. It bears
repeating that the monopoly in this case was not found to have been illegally acquired, see
United States v. Microsoft, 56 F.3d 1448, 1452 (D.C. Cir. 1995),* but only to have been illegally
maintained. See Microsoft, 253 F.3d at 46. Moreover, the appellate court observed that “the
District Court expressly did not adopt the position that Microsoft would have lost its position in
the OS market but for its anticompetitive behavior.” Id. at 107 (citing Findings of Fact { 411).
In this regard, the “causal connection between Microsoft’ s exclusionary conduct and its
continuing position in the operating systems market” was established “only through inference.”
Id. at 106-07. Given these circumstances, as the parties concede, it does not seem to beavalid

objective for the remedy in this case to actually “terminate” Microsoft’s monopoly. Rather, the

#|n that case, which is often recognized as the precursor to this case, the appellate court
noted that “[t]he government did not allege and does not contend—and thisis of crucial
significance to this case-that Microsoft obtained its alleged monopoly position in violation of
the antitrust laws.” Microsoft, 56 F.3d at 1452 (emphasisin original).
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proper objective of theremedy in this case is termination of the exclusionary actsand practices
related thereto which served to illegally maintain the monopoly.

The fact that the “causa connection between Microsoft’ s exclusionary conduct and its
continuing position in the operating systems market” was established “only through inference,”
id., has given rise to significant disagreement between the parties as to Plaintiffs' burden on
remand. Initsappeal, Microsoft “urge[d]” the circuit court to “reverse on the monopoly
mai ntenance claim, because plaintiffs never established a causal link between Microsoft’s
anticompetitive conduct, in particular its foreclosure of Netscape' s and Java' s distribution
channels.” Id. at 78. Relying heavily on the treatise on antitrust law authored by Phillip E.
Areeda and Herbert Hovenkamp, the appellate court determined that liability in this case could
be established through an inference of causation. /d. at 79 (citing 3 PHILLIP E. AREEDA &
HERBERT HOVENKAMP, ANTITRUST LAW { 651c, at 78 (rev. ed. 1996)). Applying this “rather
edentulous test for causation” the appellate court identified two relevant inquiries, the
satisfaction of whichwould result in liability:

(1) whether asageneral matter the exclusion of nascent threatsisthetype of conduct

that is reasonably capable of contributing significantly to a defendant’s continued

monopoly power and (2) whether Javaand Navigator reasonably constituted nascent

threats at the time Microsoft engaged in the anticompetitive conduct at i ssue.

Id. at 79-80. On the record from the digrict court, the appellate court readily concluded that both
inquiries had been satisfied and that liability must be imposed. /d.

The appellate court noted, however, that Microsoft’ s “ concerns over causation have more

purchase in connection with the appropriate remedy.” Id. at 80. In particular, the appellate court

noted that the strength of the causal connection is to be considered “in connection with the

appropriate remedy issue, i.e., whether the court should impose a structural remedy or merely
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enjoin the offensive conduct at issue.” Id. Again relying upon Areeda and Hovenkamp, the
appellate court focused on the structural remedy that had been imposed by Judge Jackson and
identified a relationship between the evidence of causation and the imposition of such a“radical”
remedy:

Aswe point out later in this opinion, divestiture is aremedy that is imposed only

with great caution, in part because its long-term efficacy israrely certain. Absent

some measure of confidence that there has been an actual loss to competition that

needsto be restored, wisdom counsel s agai nst adopting radical structural relief. See

3 AREEDA & HOVENKAMP, ANTITRUST LAW 1 653b, at 91-92 (“[M]ore extensive

equitablerelief, particularly remedies such as divestiture designed to eliminate the

monopoly altogether, raise more serious questions and require a clearer indication

of asignificant causal connection between the conduct and creation or maintenance

of the market power.”).
Id. (internal citation omitted). Later in the opinion, the appellate court again quoted from Areeda
and Hovenkamp, highlighting the need for “aclearer indication of asignificant causal
connection between the conduct and the creation or maintenance of the market power” where the
remedy is structural relief. Id. at 106 (quoting 3 AREEDA & HOVENKAMP, ANTITRUST LAW
11653b, at 91-92) (emphasis added by appellate court). The appellate court instructed that in the
absence of “a sufficient causal connection between Microsoft’ s anticompetitive conduct and its
dominant position in the OS market . . . the antitrust defendant’ s unlawful behavior should be
remedied by ‘an injunction against the continuation of that conduct.”” /d. (quoting 3 AREEDA &
HovENKAMP, ANTITRUST LAW 6508, at 67).

In effect, the appellate court appears to have identified a proportionality between the
strength of the evidence of the causal connection and the severity of the remedy. Accordingly,

the “[m]ere existence of an exclusionary act does not itself justify full feasible relief against the

monopolist to create maximum competition.” Id. (quoting 3 AREEDA & HOVENKAMP,
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ANTITRUST LAw 16504, at 67). Similarly, because structural relief is*“designed to eliminate the
monopoly atogether,” 3 AREEDA & HOVENKAMP, ANTITRUST LAW 653b, at 91, “wisdom
counsels against adopting radical structural relief” in the “absen[ce of] some measure of
confidence that there has been an actual |oss to competition that needsto be restored,” Microsoft,
253 F.3d at 80. Instead, the court crafting aremedy must assess the strength of the causation
evidence that established liability and tail or the relief accordingly. Id. at 107.%

While the gppellate court’ s discussion of causal connection in Parts11.C and V.F of its
opinion remains instructive on the issue of remedy, it bears emphasizing that the appellate court
was largely concerned in those portions of its opinion with the propriety of a structural remedy
of dissolution. Because Plaintiffs have not persisted in their request for a structural remedy of
dissolution, for the most part, this Court examines the existing causal connection through a
different lens than that anticipated and addressed by the appellate court.”® Nevertheless, the
Court’ s determination of the appropriate remedy in this case reflects, anong other

considerations, the strength of the evidence linking Defendant’ s anticompetitive behavior toits

#Relying upon the appellate court’ s discussion of causation, Microsoft has argued that
Plaintiffs have not satisfied the requirements of antitrust standing (“causation”) and “antitrust
injury” and must do so in this remanded proceeding in order to obtain any remedy. Asexplained
in great detail in the Court’s Memorandum Opinion dated June 12, 2002, these issues were, of
necessity, addressed in conjunction with the finding and affirmance of liability by the digtrict
court and appellate court. See State of New York, et al. v. Microsoft Corp., No. 98-1233, dlip op.
passim (D.D.C. June 12, 2002). In setting up this straw-man argument, Microsoft ignores the
distinction between the establishment of some type of causation, which is fundamental to a
finding of liability and an assessment of the strength of the causal connection between the
anticompetitive behavior and the maintenance of the monopoly for purposes of crafting a
remedy. Only the latter of these inquiriesis presently before the Court.

®Asthe parties’ arguments reflect, it is unclear whether the appellate court intended only
for this court to re-examine the existing evidence relevant to the “causal connection” in
conjunction with crafting aremedy, or whether Plaintiffs were to be given an opportunity to
supplement the evidence relating to causation.
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present podition in the market.

The appellate court also noted a“practical” difficulty facing this Court relevant to the
issue of remedy. Microsoft, 253 F.3d at 48. The appellate court appropriately observed at the
outset of itsreview the“problematic” fact that over six years, now seven, “have passed since
Microsoft engaged in the first conduct plaintiffs allege to be anticompetitive.” Id. at 49. This
span of timeis an “eternity in the computer industry,” which is characterized by rapid change.
Id. The appellate court further acknowledged that the “dramatic” changes that can occur in the
computer industry in such a short period of time “threaten[] enormous practical difficulties for
courts consdering the appropriate measure of relief in equitable enforcement actions.” Id. The
appellate court recognized that in such cases “[c]onduct remedies may be unavailing . . . because
innovation to alarge degree has already rendered the anticompetitive conduct obsolete (although
by no means harmless).” Id. At aminimum, opined the appellate court, such complexities
demand an “evidentiary hearing on remedies—to update and flesh out the available information.”
Id.

The parties and the Court undertook the lengthy process of precisely such an evidentiary
hearing and endeavored to update and flesh out the relevant factual information.
Notwithstanding these substantial efforts and the benefits derived therefrom, as the appellate
court certainly anticipated, there remain difficulties inherent in crafting conduct remedies an
“eternity” after commencement of the relevant conduct. Aware, though undeterred, by these
difficulties, the Court, in the exercise of its discretion, has arrived at an appropriate remedy for
Microsoft’sillegal behavior. Ever-mindful of the complexitiesidentified by the appellate court

and guided by the words of the Immortal Bard that “it is excellent [t]o have a giant’ s strength,
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but it is tyrannous [t]o useit like agiant,”* the Court sets forth its findings of fact, order of
remedy, and justification therefor.
III. SCOPE OF THE REMEDY

On December 7, 2001, Plaintiffs and Defendant simultaneously filed their competing
proposals for aremedy in this case. Inresponseto Plaintiffs’ proposal and the discovery which
ensued, Microsoft filed amotion in limine seeking “to exclude all evidence concerning server
operating systems, hand-held devices, television set-top boxes and Web services.” Def. Mot. in
Limine to Exclude Testimony on Products Unrelated to the Limited Ground of Liability Upheld
by the Ct. of Appealsat 1. Microsoft argues, inter alia, that these devices and products fall
outside of the monopoly market and are unrelated to the conduct found to be anticompetitive
and, therefore, are inappropriate for consideration and coverage by the remedy in this case. Id.
All of the Microsoft conduct which was found to be exclusionary in violation of § 2 of the
Sherman Act was directed at “preventing the effective distribution and use of products that might
threaten that monopoly.” Microsoft, 253 F.3d at 58. The type of products at which Microsoft
directed this conduct were identified by the district court as “middleware,” with a specific focus
on the Navigator and the Java technologies. Having reserved ruling on Microsoft’s motion and
permitted the parties to further develop the relevant facts, the Court now addresses as a threshold
matter the manner in which Plaintiffs propose to treat “middleware” in the remedia phase of this
case.

Ordinarily, the Court might conclude rather swiftly that products which fall outside of the

relevant market are inappropriate for discussion and consideration by the Court in conjunction

\WILLIAM SHAKESPEARE, MEASURE FOR MEASURE, act 2, sC. 2.
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with the crafting of aremedy for illegal monopoly maintenance. The Court does not do so in this
case because the theory of liability pursuant to which Plaintiffs’ prevailed involved Microsoft's
response to a type of product which did not fall within the monopoly market, but nevertheless
posed a potential threat to Microsoft’s monopoly. Accordingly, the Court pauses to examine the
monopoly market, the products which were excluded from that market, and the relationship of
middleware to this market.

The definition of the relevant product market is a necessary element of a monopolization
charge. See United States v. Grinnell Corp., 384 U.S. 563, 570 (1966); Microsoft, 253 F.3d 51.
As noted above, the monopoly market in this case is the market for Intel-compatible PC
operating systems. See Microsoft, 253 F.3d at 51. Microsoft objected to this market definition,
arguing that the district court had defined the market too narrowly, improperly excluding “three
types of products. non-Intel compatible operating systems (primarily Apple’' s Macintosh
operating system, Mac OS), operating systemsfor non-PC devices (such as handheld computers
and portal [W]ebsites), and ‘middleware’ products, which are not operating systems at all.”

Id. at 52. The appellate court summarily rejected Microsoft’s challenge with regard to the
exclusion of the first two types of products, observing that Microsoft had not chalenged the key
district court findings of fact which determined that the products were not likely to perform the
functions of a PC anytime in the near future. Id. The appellae court consdered more carefully
Microsoft’s argument with regard to the excluson of middleware from the market, but ultimately
concluded, id. at 54, that middleware did not meet the test of “reasonable interchangeability,”

id. at 53.

Microsoft subsequently challenged as inconsonant the exclusion of middieware from the
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market and Plaintiffs' theory of liability that Microsoft's suppression of the middleware threat
could amount to illegal monopoly maintenance in violation of § 2. Id. at 54. The appellate court
rejected this contention based upon the distinction between the level of competitive threat
relevant to establishing a market definition and the level of competitive threat relevant to the
imposition of § 2 liability. 7d. “Nothing in 8§ 2 of the Sherman Act limits its prohibition to
actions taken against threats that are already well-devel oped enough to serve as present
substitutes” Id. The appellae court observed, in thisregard, that because middleware was
merely anascent threat, id., it may simultaneously threaten to “become a viable substitute for
Windows’ and yet, remain outsde of the rdevant monopoly market becauseit is* not presently a
viable subgtitute for Windows.” Id. (emphasisadded). Based upon this analysis, the appellate
court affirmed the district court' sidentification of therelevant market and determined that
Microsoft possessed monopoly power in that market. Id. at 54-58.

Notably, the district court in the liability phase provided only a general definition of what
exactly constitutes “middleware,” defining the term largely through example and the
identification of key attributes, rather than asolute characteristics. Asthe district court pointed
out in its Findings of Fact, Navigator had “three key middleware attributes that endow[ed] it
with the potential to diminish the applications barrier to entry.” Findings of Fact 1 69. The
Navigator browser was a complement to Windows, rather than a substitute operating system and,
therefore, had the potential to gain widespread use. Id. Additionally, Navigator exposed “a set
(albeit alimited one) of APIS” which provided platform capabilities, and “it had] been ported to
more than fifteen different operating systems.” Id. Similarly, the Java technology exposed its

own APIs and, thus, enabled applications written in Java to be ported with relative ease. 1d.



74. Java had the potentid to achieve the necessary ubiquity because it could be, and ultimately
was, distributed along with Navigator. /d. 1 76. It is noteworthy that the district court regarded
the potentia of Navigator and Javato “hasten the demise of the applications barrier to entry” as
a“combined effort” resulting from the “symbiosis’ between the two technologies, which
exceeded the potential independently held by either of the technologies. Id. § 77. Although they
played, at best, an extremely limited role in the liability findings, mention was made of the
potential threats to Microsoft’s monopoly by (1) Lotus Notes, which presented “a graphical
interface that was common across multiple operating systems; . . . exposed a set of APIsto
developers; and, like Navigator, . . . served as a distribution vehicle for Sun’s Javaruntime
environment,” id. 1 78; (2) Intel’s Native Signal Processing software, “which interacted with the
microprocessor independently of the operating system and exposed APIs directly to developers
of mediacontent,” id.; and (3) Apple s and RedNetworks multimedia playback technologies,
“which ran on several plaforms (including the Mac OS and Windows) and similarly exposed
APIsto content developers,” id.

Drawing from this rather amorphous definition, as noted above, Plaintiffs identify a
broad new set of technologies which they believe merits treatment by the remedy in this case.
Plaintiffs appear to recognize that it isinsufficient to simply identify other technologies that the
district court excluded from the monopoly market and argue that these technologies are rel evant
to the remedy in this case on those grounds alone.® Instead, Plaintiffs attempt to establish a

nexus between the newly identified technologies and the acts for which Microsoft was found

%The technologies identified by Plaintiffsin this phase of the proceeding include
products which, like middleware, were excluded from the monopoly market, but which, unlike
middleware, did not play arole in the attribution of liability to Microsoft for exclusionary
conduct. Microsoft, 253 F.3d at 52.
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liable. To establish this nexus, Plaintiffs propose that the newly identified technologies are
“middleware,” see States' Proposed Remedy (“SPR”) § 22.w, or are software that posesa
platform threat similar to that posed by middleware. Such a nexus, argue Plaintiffs, justifies
imposition of aremedy for Microsoft’s antitrust violations that broadly addresses these newly
identified technologies, despite their virtual absence from the liability phase. Not surprisingly,
Microsoft vehemently disagrees with the proposition that the technol ogies identified by Plaintiffs
are sufficiently like Navigator and Java such that these technol ogies should be addressed by the
Court’ sremedy in thiscase. Asaresult, the Court’s consideration of the relevance of these
newly identified technologies to the remedy in this case turns predominantly upon whether the
particular technology can be viewed as akind of middleware, or at least as a“nascent” threat
which is similar to the middleware threats addressed during the liability phase.

In the following section, the Court examines factually the various middleware and
middleware-related definitions proposed in the parties’ two remedies. To provide the necessary
background to this discussion, the Court commences the discussion with a brief examination of
the case law relied upon by Plaintiffsthat is specifically rel evant to the scope of the remedy.
The Court next addresses and renders factual findings regarding the treatment of middleware
under the two competing remedy proposals, as these definitions play a significant rolein
defining the scope of the remedy. The Court then examines the new technol ogies identified by
Plaintiffs, as well asthe theories advanced by Plaintiffs to relate these technol ogies to the theory
of liability in this case. Following the entry of factual findings on these topics, the Court applies
the relevant case law and, in the exercise of its discretion, reaches appropriate conclusions

regarding the inclusion or exclusion of these technol ogies from the scope of the remedy. The
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Court’ s determination with regard to these technologies then informs the Court’ s assessment of
the appropriate treatment of middleware in the remedy. Lastly, the Court addresses, both
factually and legally, other attempts by Plaintiffs to broaden the scope of the remedy in this case,
aswell as Microsoft’ s opposing view, which advocates a severe narrowing of the scope of the
remedy in this case.

From this analysis the Court ultimately concludes that Plaintiffs' proposed definition of
“middleware” isinconsonant with the treatment of the term during the liability phase of this
case. Plaintiffsincludein their definition of “middleware” almost any software product, without
regard to the potential of the product to evolve into atrue platform for other applications. In
addition, the Court observes that Plaintiffs middleware definition, because of its use throughout
their proposed remedy, renders various provisions of Plaintiffs' remedy ambiguous and,
therefore, unenforceable. A further flaw in Plaintiffs' treatment of middlewareistheinclusion
of technologies which fall outside of the relevant market and which do not pose athreat to
Microsoft’'s monopoly similar to the threat posed by nascent middleware. While the Court does
not fault Plaintiffs’ general approach in looking beyond the relevant market to search for the new
nascent threats, the Court is unable to conclude that Plaintiffs have established that all of these
technol ogies have the capacity to increase competition within the relevant market.
Notwithstanding the Court’ s rejection of Plaintiffs’ “middleware” definition, the Court
concludes that one of the technologies identified by Plaintiffs, server/network computing, has the
capacity to function in arole akin to middleware, and thereby increase competition in the
relevant market. Accordingly, the Court determines to address this technology in a portion of

the remedy where the Court need not corrupt the definition of “middleware” in order to do so.
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A. Legal Authority Related to Scope of the Remedy

“The determination of the scope of the decree to accomplish its purpose is peculiarly the
responsibility of thetrial court.” Gypsum, 340 U.S. at 89. Plaintiffs premise their theory with
regard to the appropriate scope of the remedy for Microsoft’ s antitrust violations on Supreme
Court precedent that ingructs that an appropriate remedy in antitrust cases typically exceeds “a
simple proscription against the precise [unlawful] conduct previously pursued,” Nat’l Soc’y of
Prof’l Eng’rs v. United States, 435 U.S. 679, 698 (1978), because “a mere prohibition of the
precise scheme would be ineffectual to prevent restraints,” Bausch & Lomb, 321 U.S. at 727.
See Pl. Supp. Mem. in Opp’nto Def. Mot. in Limine to Exclude Testimony on Products
Unrelated to the Limited Ground of Liability Upheld by the Ct. at 37. Indeed, the Supreme
Court haslong held that in order to “curetheill effects of theillegal conduct, and assure the
public freedom from its continuance,” the remedial decreeimposed by the Court in this case
should “range broadly through practices connected with acts actually found to be illegal.”
Gypsum, 340 U.S. at 88-89. Y et despite unquestionable legal authority which indicates that the
Court may address conduct beyond the precise parameters of that found to violate the antitrust
laws, Plaintiffs advocate an extraordinarily expansive view of the conduct that can be
encompassed by aremedy in this case.

Plaintiffs rely chiefly upon four cases in which the Supreme Court sanctioned behavioral
remedies that governed conduct beyond the parameters of the antitrust violation. The earliest of
the cases heavily relied upon by Plaintiffsis International Salt Co. v. United States, 332 U.S.
392 (1947). In that case, the defendant, engaged in the commerce of salt and related products,

owned patents “on two machines for utilization of salt products.” Id. at 394. The defendant
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distributed the machines principally through leases. Id. The termsof the equipment leases
required the lessees to purchase from the defendant “ all unpatented salt and salt tablets
consumed in the leased machine.” Id. Discussing whether this aspect of the leases
impermissibly restrained trade, the Supreme Court concluded that although the patents conferred
upon the defendant a “right to restrain others from making, vending or usng the patented
machine . . . the patents confer no right to restrain use of, or trade in, unpatented salt.” Id. at
395-96. Asaresult, the defendant was held liable for the violation of antitrust law. /d. at 396.
To redress the liability finding, the defendant proposed a decree that enjoined it from refusng to
license, lease, or sell any machine on the grounds that a licensee, |essee, or purchaser had used or
planned to use salt not manufactured by defendant. Id. at 399 n.8. The government, however,
sought and obtained a decree that, inter alia, directed the defendant to lease or sell the salt
utilization machines generally to any applicant on non-discriminatory terms and conditions, id. at
398 n.7, notwithstanding the fact that the record did not reflect any “threat [by the defendant] to
discriminate after the judgment of the Court is pronounced,” id. at 399.

In response to the defendant’ s challenge to the decree on the grounds that “the injunction
should go no farther than the violation or threat of violation,” the Supreme Court explained:

We cannot agree that the consequences of proved violations areso limited. Thefact

is established that the appellant already has wedged itself into this salt market by

methods forbidden by law. The District Court is not obliged to assume, contrary to

common experience, that aviolator of the antitrust laws will relinquish the fruits of

his violation more completely than the court requires him to do. And advantages

already in hand may be held by methods more subtle and informed, and more

difficult to prove, than those which, in the first place, win a market. When the

purposeto restrain trade appearsfrom aclear violation of law, it isnot necessary that

al of the untraveled roads to that end be left open and that only the worn one be

closed. The usua ways to the prohibited goal may be blocked against the proven

transgressor and the burden put upon him to bring any proper claimsfor relief to the
court’ s attention.
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Id. at 400. With this statement, the Supreme Court made clear that once liable for an antitrust
violation, a defendant may be restricted in its business so asto force a relinquishment of the
fruits of the anticompetitive conduct. It isthis surrender which isto assist the courtsin “pry[ing]
open to competition a market that has been closed by defendants’ illegal restraints.” Id. at 401.
Notably, however, despite the language regarding “ relinquishment” of illegally obtained “fruits,”
the remedy affirmed by the Court in International Salt did not mandate a divestiture of the
defendant’ s assets or a structural division of the defendant, but merely regulated the terms
pursuant to which the defendant could engage in its business of leasing or selling the salt
machines. /d. at 398 n.7.

The following year, in United States v. Paramount Pictures, 334 U.S. 131 (1948), the
Supreme Court reiterated its view that the equitable powers of the courtsto remedy antitrust
violations may justify “uproot[ing] all parts of anillegal scheme-the valid aswell asthe
invalid-in order to rid the trade or commerce of all taint” of the anticompetitive actions. Id. at
148. The underlying facts of that case concerned, among a number of other restraints,
agreements between movie distributors and exhibitors, known as “clearances,” which were
“designed to protect a particular run of afilm against a subsequent run.”? Id. at 144-45. The
district court in that case concluded that these agreements while not per se unlawful, could
constitute unreasonabl e restraints of trade in some instances. Id. at 146-47. On the facts before
it, the district court imposed liability upon the defendants for “a conspiracy to restrain trade by

imposing unreasonable clearances.” Id. at 147. Having affirmed the finding of liability on this

2% A clearanceis the period of time, usually stipulated in license contracts, which must
el apse between runs of the same feature within a particular area or in specified theatres.” Id. at
144 n.6.
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point, the Supreme Court examined the remedial decree provision that placed the burden on the
defendant distributor to prove the legality of any clearance that was subsequently challenged.
The Supreme Court concluded that the remedy imposed by the district court was appropriate
because the district court “could . . . have eliminated clearances completely for a substantia
period of time, even though . . . they were not illegal per se.” Id. at 148. The Supreme Court
observed in this regard that “[t]hose who have shown such a marked proclivity for unlawful
conduct arein no position to complain that they carry the burden of showing that their future
clearances come within the law.” Id.

With these two rulings, the Supreme Court confirmed that a remedy in an antitrust case
seeks not only to eliminate illegal conduct, but to address the effects of that conduct upon the
marketplace. Pursuant to this view, therefore, it may be appropriate in some instances that a
remedy address some legal conduct which, by its relation to theillegal and anticompetitive
conduct, perpetuates the antitrust violator’s restraint on trade. At the same time, however,
nothing in these two cases indicates that an antitrust violator should be subject to an outright
denial of the ability to continue to do business and to compete with other participantsin the
market and in other markets.

Plaintiffs next direct the Court to the Supreme Court’ s holding in Zenith Radio Corp. v.
Hazeltine Research, Inc., 395 U.S. 100 (1969). In that case, the Supreme Court consdered
antitrust claims relating to various unlawful “patent pools,” including those in Canada, England,
and Australia. Id. at 105. Thetrial court found liability relating to al of the “ patent pools’ and
entered “injunctive relief against further participation in any arrangement to prevent Zenith from

exporting electronic equipment into any foreign market.” Id. at 107 (emphasis added). The
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Supreme Court agreed with the court of appealsthat there was insufficient evidence to support a
claim for money damages relating to the Australian and English markets, id. at 126-28
(England), 129 (Austrdia), but agreed with the district court that defendant and another entity
“were conspiring to exclude Zenith and others from the Canadian market,” id. at 131.
Accordingly, the Supreme Court concluded that, “[jJudged by the proper standard, the record
before [it] warranted the injunction with respect to Canada.” Id. Notwithstanding this
conclusion, the Court went on to “reinstate the injunction entered by the District Court insofar as
it more broadly barred [the defendant] from conspiring with othersto restrict or prevent Zenith
from entering any other foreign market.” Id. at 132. The Court explaned:
Inexercising itsequitablejurisdiction, “ (@) federa court has broad power torestrain
actswhich are of the same type or classas unlawful acts which the court hasfound
to have been committed or whose commission in the future unless enjoined, may
fairly be anticipated from the defendant’s conduct in the past.” ... We see no
reason that thefederal courts, in exercising thetraditional equitablepowersextended
tothem by § 16, should not respond to the“ salutary principlethat when one hasbeen
found to have committed acts in violation of a law he may be restrained from
committing other related unlawful acts.”
Id. at 132-33 (quoting NLRB v. Express Publishing Co., 312 U.S. 426, 435, 436 (1941)). Itis
from this passage that Plaintiffs appear to derive their familiar refrain that the remedy imposed
by this Court should reach the conduct found to violate the antitrust laws, as well as conduct
which is“the same or similar” to such illegal conduct. Importantly, however, asthe Zenith
Radio Court expressed the rule, the related acts must also be “unlawful” or of the “ same type or
class’ in order to warrant injunction. Id. Inthisregard, the Zenith Radio case does not support
so broad a reading as to say that clearly lawful practices may be enjoined simply because they

will weaken the antitrust violator’s competitive position.

Finally, Plaintiffs call to this Court’ s attention the Supreme Court’s holding in National
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Society of Professional Engineers v. United States that an injunction that “goes beyond asimple
proscription against the precise conduct previously pursued . . . is entirely appropriate.” 435
U.S. at 698. Inthat case, upon finding that an association’s cannon of ethics prohibiting
competitive bidding by its members was unlawful per se, the district court enjoined the
association “from adopting any official opinion, policy statement, or guideline stating or
implying that competitive bidding is unethical.” Id. at 697. The Supreme Court affirmed
liability and rejected the defendant’ s contention that the provision should be struck down
because of its potentid, if broadly read, to “block legitimate paths of expression on all ethica
matters relating to bidding.” 7d. at 698. Quoting from International Salt, the Supreme Court
noted that the “transgressor” could “bring any proper claims for relief [from the remedy] to the
court’ s attention,” id. (quoting 332 U.S. at 400) (quotation marks omitted), should the defendant
“wish[] to adopt some other ethical guideline more closely confined to the legitimate objective of
preventing deceptively low bids,” id. at 699 (quoting the court of appealsopinion in that case)
(quotation marks omitted).

These four cases, argue Plaintiffs, comprise a*“rich body of case law” which supports
their expansive view of the remedy. Pl. Supp. Mem. in Opp’'n to Def. Mot. in Limine to Exclude
Testimony on Products Unrelated to the Limited Ground of Liability Upheld by the Ct. of
Appeals at 40. The Court does not agree that this body of law, though it may be “rich,” can
withstand the heavy burden heaped upon it by Plaintiffs. Undoubtedly Plaintiffs are correct that
there is ample precedent to support the imposition of conduct remedies which go beyond the
specific acts found to be anticompetitive, asthe Supreme Court stated in a more recent summary

of its own body of law on the subject:
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The suggestion that antitrust violators may not berequired to do morethanreturnthe

market to the status quo ante isnot a correct statement of the law. In United States

v. Paramount Pictures, Inc., 334 U.S. 131, wesustained broad i njunctionsregul ating

motion picturelicenses and clearances which were not related to the status quo ante.
Ford Motor Co., 405 U.S. at 573 n.8 (citations and quotation marks omitted). Plaintiffs’ remedy,
however, extends this precedent well beyond its clear and logical application. In each of the
cases relied upon by Plantiffs, to the extent that the remedy imposed exceeded the specific
anticompetitive conduct, the restrictions were closely related to the anticompetitive conduct. As
the Court explainsin detail below, in this case, the scope of Plaintiffs’ proposal exceeds most
rational extensions of injunctive relief for the anticompetitive conduct. While some of the areas
of expansion proposed by Plaintiffs are closdy related to the circumstances which gave rise to
liability in this case, the majority of practicesthat Plaintiffs seek to enjoin in relation to alleged
“bad” acts by Microsoft do not fall squarely within the category of “acts which are of the same

type or class’ asthose found to violate the antitrust laws. Zenith Radio, 395 U.S. at 132.

B. Findings of Fact Related to Scope of the Remedy

L Introduction

“[A] ‘full exploration of factsis usually necessary in order (for the District Court)
properly to draw (an antitrust) decree’ so as ‘to prevent future violations and eradicate existing
evils.” United States v. Ward Baking Co., 376 U.S. 327, 330-31 (1964) (quoting Associated
Press v. United States, 326 U.S. 1, 22 (1945)). The Court observes a the outset of its
examination of the evidence in this case that, in the present context, the ability of the Court to
render findings of fact, in the ordinary sense, israther limited. Asthe appellate court itself
observed, “drafting an antitrust decree by necessity ‘involves predictions and assumptions

concerning future economic and business events.”” Microsoft, 253 F.3d at 102 (quoting Ford
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Motor Co., 405 U.S. at 578). Whether or not this Court accepts a particular factual prediction
often rests upon whether the witness has identified a sound basisin fact or logic to justify the
prediction. Where no such basis has been identified, unless self-evident to the Court, the Court
may accord little weight to the prediction. Similarly, because of the predictive nature of the
testimony, much of the factual testimony is meaningless unless such testimony is considered
together with the accompanying argument regarding the intended use of the testimony. The
Court observesin thisregard that, quite often, Plaintiffs' arguments are presented primarily
through the testimony of their witnesses. Recognizing the importance of addressing these
intertwined factual and legal assertions, the Court sets forth this testimony as a part of its factual
discussion. In many instances, however, the Court neither credits nor rejects these intertwined
assertionsin its factual discussion because the Court ultimately finds the argument based thereon
to be unpersuasive or irrelevant.

The Court further observes that, in this proceeding, factual testimony often resembles that
which would otherwise appear to bealegal or discretionary conclusion. This convergenceis
understandable given that issues of fact and law tend to lose their already faint distinctions in the
context of any discussion regarding what constitutes an appropriate or sufficient remedy.
Nevertheless, in rendering its separate factua findings pursuant to Rule 52 of the Federal Rules
of Civil Procedure, the Court has endeavored to draw the necessary distinction between
predictive factual assertion and legal conclusion.

Prior to entering factual findings, the Court pauses to address the role played by
Microsoft’s competitorsin this proceeding. It is both understandable and expected that Plaintiffs

would turn to industry participants to develop the factual record regarding the impact of

45



Microsoft’sillegal conduct upon competition, to identify any new technologies which may be
relevant to the issue of remedy, and to explain the relation of such technologiesto the monopoly
market. Undoubtedly, testimony from industry participants played arole during the liability
phase, as such participants are most likely to have the relevant factual knowledge. See
Microsoft, 87 F. Supp. 2d 34; Findings of Fact, 84 F. Supp. 2d 9. Thus, to the extent that
Microsoft’s competitors have offered testimony explaining various technologies and the impact
of potentid remedial provisions, their testimony is often useful to the Court. Nevertheless,
where such testimony reveals a self-interest in a particular remedial provision which is not
balanced by a particular benefit to competition as awhole or to other participantsin the industry,
the Court, of necessity, considers with caution the views of these industry participants. The
Court takes careful note of those remedial proposals which advance the interests of particular
competitors and takes pains to ensure that the remedy in this case is not a vehicle by which such
competitors can advance their own interests. See Spectrum Sports, Inc. v. McQuillan, 506 U.S.
447, 458-59 (1993); Cargill, Inc. v. Monfort of Colo., Inc., 479 U.S. 104, 110 (1986); see also
Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977). Any other result would
run contrary to antitrust law and principles of equity.

The Court has considered the evidence submitted by the parties, made determinations as
to itsrelevancy and materiality, assessed the credibility of the testimony of the witnesses, both
written and oral, and ascertained the probative sgnificance of the documentary and visual
evidence presented. Based upon the Court’ s consideration of the entire record in this case and
all of the reasonable inferences to be drawn therefrom, the Court sets forth the following factual

findings. The Court sets forth additional factual findingsin Appendix A.
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2. Treatment of Middleware

Plaintiffs and Defendant have proposed detaled injunctive relief asthe remedy in this
case. See Pl. Ex. 1509 (hereinafter “ States' Proposed Remedy” or “ SPR”); Def. Ex. 1020
(hereinafter “ Second Revised Proposed Final Judgment” or “SRPFJ’). Integral to understanding
the two remedies proposed in this case is a preliminary understanding of the manner in which the
two remedies treat middleware. In simple terms, the treatment of middleware in the two
remedies plays asignificant role in defining the scope of products which will receive various
protections under the terms of the respective remedies. For example, both proposed remedies
impose regrictions upon Microsoft’ s ability to retaliate against companies which sell or support
third-party middieware. See, e.g., SPR 8§ 8; SRPFJ 8§ I11.A. In addition, both proposed remedies
address the middleware portions of Microsoft’ s operating system, imposing certain reguirements
upon Microsoft with regard to its product design related to these portions of its operating system.
See, e.g., SPR 8 2.c;, SRPFJ § I1I.H. By way of further example, both proposed remedies require
Microsoft to provide certain kinds of technical information with regard to the interaction
between its operating system and its software products which are treated as Microsoft
middleware. See, e.g., SPR 8 4; SRPFJ§ 111.D. By addressing middleware of various types,
both remedies intend to increase the ability of third-party middleware to provide platform
capabilitieswhich rival the platform function of the Windows operating system.

a. “Middleware” and Related Definitions in Microsoft’s Proposal

Despite these similarities in addressing the treatment of middleware, the two remedy
proposals adopt rather distinct and divergent approaches to defining theterm. Microsoft’s

proposed remedy does not actually use the term “middleware” standing alone, but instead
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addresses primarily two types of software: “Microsoft Middleware Products’ and “Non-
Microsoft Middleware Products.” Asis quite apparent from the terminology, Microsoft’s
remedy proposal draws a distinction between middleware technology incorporated into
Microsoft’s own products and the middleware capabilities of third-party software products.
Somewhat counter-intuitively, “Microsoft Middleware Products’ and “Non-Microsoft
Middleware Products,” as defined in the SRPFJ, do not mirror each other, meaning that
“Microsoft Middleware Products’ are not defined as the Microsoft versions of “Non-Microsoft
Middleware Products.” See SRPFJ 8 VI.K, N. This unexpected relationship between the two
definitions results from the different uses of the definitions in specific portions of Microsoft’s
remedy proposal.

The term “middleware,” as used in the liability phase of this case, was not limited to
precise types of functionality, but instead encompassed products displaying certain “key”
attributes that “endow” the technology with the “potential to diminish the applications barrier to
entry.” Findings of Fact 169. In other words, the middleware in need of protection was
characterized as the software products which “Microsoft feared . . . because they facilitated the
development of user-oriented software that would be indifferent to the identity of the underlying
operating system.” Findings of Fact § 78. The liability findings of this case primarily concern
Microsoft’s efforts to compete with two specific middleware products: (1) the Navigator Web
browsing software from Netscape and (2) Sun’s Javatechnologies. See Microsoft, 253 F.3d at
53. Plaintiffs established that Navigator and Java, because they were cross-platform—meaning
they ran on multiple PC operating sysems-had the potential to develop into software

development platforms that would attract the attention of applications developers. See id. The
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district and appellate courts accepted Plaintiffs theory that, if a sufficient number of 1ISVswrote
applications that drew on capabilities provided by these middleware platforms, consumers would
have less interest in running applications on Windows and might use non-Microsoft operating
systems under their Web-browsing and/or Java software layer, such that the Windows base could
be replaced with some other operating system that would support the middleware. /d. at 55;
Findings of Fact 11 28-29. In thisregard, the surviving liability determinations turn largely on
Microsoft’s efforts to thwart Netscape' s ability to distribute Navigator and Sun’ s ability to
distribute Javain the primary channels of distribution. See Microsoft, 253 F.3d 59-78.

The potential competitive significance of Navigator and Java turned on the key attributes
of those programs which, together, held the potential to provide an easily portable software
development platform.* Findings of Fact 11 69-77. First, the software provided a complement
to Windows, rather than areplacement. Id. 1 69-70, 73-74. In addition, Navigator and Java
exposed a set of APIswhich provided a platform so that devel opers, relying on the platform
capabilities of the programs, could write multiple types of applications to run on Navigator and
Java. Id. 169, 74. Finaly, Navigator and Java both ran on Windows, as well as other PC
operating systems, such that reliance on Navigator and Java's APl set would render applications
instantly portable to multiple operating systems. /d. Adding to this potential was the newly
emerging popularity of the Internet and Internet browsing software, which provided a significant
purchasing incentive to first-time PC buyers. Id. § 70.

i “Non-Microsoft Middleware” in the SRPFJ

Given the defining trait of running on multiple operating systems, “middieware,” asthe

A “platform” is software that provides functionality upon which ISVs can call during
the creation of their own software programs. See Gates  52.
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term was utilized during the liability phase, most frequently refers to third-party, non-Microsoft
software. Microsoft’s own software products are unlikely to behave astrue middleware because
Microsoft, as the monopolist, has little interest in creating an alternative platformwhich is
portable from Microsoft’ s operating system to a non-Microsoft operating system. Still, because
Microsoft software products often provide a functionality similar to that provided by athird-
party middieware product, such software is often treated as Microsoft middleware. Microsoft’s
remedy proposal therefore uses the term “Non-Microsoft Middleware” to make clear the
reference to third-party software. “Non-Microsoft Middleware” is defined in the SRPFJ as:

anon-Microsoft software product running on aWindows Operating System Product

that exposesarangeof functionality to 1SV sthrough published APIs, and that could,

if ported to or made interoperable with, a non-Microsoft Operating System, thereby

make it easier for applications that rely in whole or in part on the functionality

supplied by that software product to be ported to or run on that non-Microsoft

Operating System.
SRPFJ§ VI.M. “Non-Microsoft Middleware,” asthat term is defined in the SRPFJ, captures the
essence of the middleware threats which were discussed during the liability phase. See id. In
fact, the definition of “Non-Microsoft Middleware” expands beyond the middleware discussed at
the liability phase in that it does not require that the software products dready run on multiple
PC operating systems, only that they have the potential, if ported to such operating systems, to
serve as platforms for applications. See id.

The term “Non-Microsoft Middleware” is noteworthy for the breadth of its coverage of
software products without limitation as to specific types of functionality. Consistent with the
liability phase, these software products are principally limited by the requirement that they run

on Microsoft’s monopoly product—Windows, while exposing arange of functionality through

published APIs. Id. “Non-Microsoft Middleware” is utilized in significant portions of
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Microsoft’s remedy proposal and is the term which most often identifies the products which will
receive some form of protection under Microsoft’s remedy proposal. For example, 8§ 111.A of the
SRPFJ prohibits Microsoft, inter alia, from retaliating against OEMs for supporting in any way
“Non-Microsoft Middleware.” Id. §l11.A. Likewise, § 111.C of Microsoft’s remedy proposa
restricts Microsoft’ s ability to impose license restrictions upon OEMs with regard to the
installation and display of icons, shortcuts, and menu entries for “Non-Microsoft Middleware.”
Id. 8111.C. Therefore, under the umbrella of “Non-Microsoft Middleware,” Microsoft’s remedy
proposal affords coverage or protection to awide variety of third-party software products.®

ii. “Non-Microsoft Middleware Product” in the SRPFJ

Microsoft’s proposed remedy also uses the term “Non-Microsoft Middleware Product,”
which is defined similarly to “Non-Microsoft Middleware,” but adds arequirement that “at |east
one million copies’ of the product “were distributed in the United States within the previous
year.” SRPFJ8VI.N. Some of Plaintiffs’ witnesses contended that the definition of “Non-
Microsoft Middleware Product” isin discord with the use of the term “middleware” during the
liability phase becauseit requires some degree of popularity for the product before it is covered
by the definition as amiddleware product. Specifically, Plaintiffs withesses pointed to the
“one-million-copies’ threshold mark in the “Non-Microsoft Middleware Product” definition and
argued that it excludes the kinds of nascent threats which are most similar to the products toward
which Microsoft was found to have directed itsillegal conduct. See, e.g., Ashkin 1 169;

Richards 1 139. To the contrary, the one-million-copies threshold is consistent with the

$'For example, pursuant to the definition of “Non-Microsoft Middleware,” products
competitive with Microsoft Office would receive protection from various types of adverse action
by Microsoft, notwithstanding the fact that Microsoft Office is a product which has always been
separate and distinct from Microsoft’ s operating system.
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treatment of middleware in theliability phase of this proceeding. The one-million-copies
distribution requirement in the definition of “Non-Microsoft Middleware Products’ is reflective
of the treatment of middleware threats in this case because the district and appellate courts did
not merely focus on any software with the potential to serve as a multi-purpose platform, but
specifically focused upon middleware which could “gain widespread use based on its value asa
complement to Windows.” Findings of Fact 1 69; see also id. 1 72 (describing Navigator’s
widespread adoption after its release), 76 (describing Java sinclusion in Navigator). The
products upon which Judge Jackson focused inimposing liability were not merdy middleware,
but were middleware threats, because of their popular use, platform capabilities, and their
ensuing ability to reduce the applications barrier to entry. Findings of Fact Y 69-78.

Additionally, it is noteworthy that the term “Non-Microsoft Middleware Product” is
utilized in only one section of Microsoft’s proposed remedy, 8 I11.H. This portion of Microsoft’s
remedy proposal requires Microsoft to configure its operating system products so as to permit
the removal of end-user access to, and certain “automatic invocations’* of “Microsoft
Middleware Products,” aswell as“Non-Microsoft Middleware Products.” SRPFJ§I11.H.1.
This portion of the SRPFJ also provides for the replacement of “Microsoft Middleware
Products’ with “Non-Microsoft Middleware Products’ in very specific instances. Id. 8 111.H.2.
Because this portion of Microsoft’s proposed remedy requires Microsoft to undertake the
redesign of its own product, Jones 1 119, the one-million-copies threshold relieves Microsoft of
the obligation to redesign its product to accommodate a particular piece of software with

extremely limited use. Elsewhere in Microsoft’s remedy proposal, where there is no burden

#The term “automatic invocations” refers generally to the launching of a particular piece
of software functionality without the direct invocation of such software by the user.
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upon Microsoft to redesign its product, the one-million-copies distribution threshold does not
apply. See, e.g., SRPFJI§III.A, C.

To emphasize the limited relevance of the one-million-copies threshold, the Court
reiterates that Microsoft’s remedy proposal primarily utilizes the term “ Non-Microsoft
Middleware,” which does not incorporate any minimum threshold for distribution, in its
extension of protection to products well beyond the types of products that were addressed during
the liability phase. Thislack of athreshold leads to the inclusion in the remedy of virtualy any
nascent “middleware” technology, regardless of its popularity or promise of success. Therefore,
the key distinction between the two definitionsis rooted in the liability determination, aswell as
practical considerations attendant to the imposition of design obligations upon Microsoft.

iii. “Microsoft Middleware Product” in the SRPFJ

In contrast to the broad definitions of “Non-Microsoft Middleware” and “Non-Microsoft
Middleware Products,” the term “Microsoft Middleware Product” is defined according to a
specific set of existing Microsoft functionalities, as well as future Microsoft functionality. The
existing set of functionalities which are included in “Microsoft Middleware Product” are those
provided by Internet Explorer, Microsoft’s JavaVirtua Machine, Windows Media Player,
Windows Messenger, Outlook Express, and their successorsin Windows. SRPFJ§ VI.K.1. The
future technol ogies captured by the definition of “Microsoft Middleware Product” encompass
software included in Windows that provides the functionality of Internet browsers, email client
software, networked audio/video client software, and instant messaging software. /d. 8 VI.K.2.
Other future technologies captured in the definition of “Microsoft Middleware Product” are

those functionalities which are both distributed as part of Windows and distributed separately
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from Windows by Microsoft, trademarked by Microsoft, and which compete with third-party
middleware products. /d.

“Microsoft Middleware Product” extends well beyond the Microsoft counterparts to the
two non-Microsoft technol ogies which were primarily at issuein the liability phase of this case
(Java and Navigator) to include media playback technology, which was addressed briefly during
the liability phase, Findings of Fact 1 78, and to govern the Microsoft counterparts to other well-
recognized potential middleware threats to Windows' dominance, such as email client software
and instant messaging software. See SRPFJ 8 VI.K. Theterm “Microsoft Middleware Product,”
as defined in the SRPFJ, focuses upon software technol ogies which have been incorporated or
“integrated” into the Windows operating system, in reflection of the fact that the two
technologies principally at issue during the liability phase were mirrored by Microsoft
technologies that had been incorporated into Windows. See Findings of Fact 1 133, 155, 397-
98. The focus on technologies incorporated into Windows further reflects the fact that Microsoft
software technologiesthat have never been part of Windows fall outside of Microsoft’s
monopoly product, which, of course, isthe focus of this proceeding.

iv. “Microsoft Middleware” in the SRPFJ

In portions of Microsoft’s proposed remedy, there is a need to identify the specific code
in Windows. Hence, Microsoft’ sremedy proposal usesthe term “Microsoft Middleware,” which
islargely reflective of the definition of “Microsoft Middleware Product,” but which is further
limited to the code separately distributed and trademarked or marketed as a major version of the
Microsoft Middleware Product. SRPFJ8VI1.J. Theterm “Microsoft Middleware” is used

sparingly in Microsoft’s remedy proposal, with its most significant and prominent use arising in



conjunction with a provision that requires Microsoft to disclose very specific APIs and related
technical information. Section I11.D of Microsoft’s proposed remedy requires Microsoft to
disclose dl of the interfaces relied upon by “Microsoft Middleware’ to obtain services from
Windows. 7d. §111.D. Because “Microsoft Middleware” is defined as functionality included in
or “integrated” into Windows, 8 I11.D requires that Microsoft draw disti nctions between portions
of Windows in order to identify the APIs relied upon by one portion-the middleware portion-to
obtain services from the remaining portion of Windows. See id. 88 111.D, VI.J. In order to
distinguish between these two portions of Windows that coexist within the same piece of
software, the definition of “Microsoft Middleware” identifies the relevant software by its code.
The separate distribution requirement, along with the requirement that the distributed softwareis
a“magjor version of [the] Microsoft Middleware Product,” ensures that the code iseasily
distinguishable from the remainder of Windows. Id. 8 VI.J; Tr. a 5166 (Jones) (“We look at
those components and we basically . . . we draw alasso around them and look at everything
going out and everything coming in.”).

Plaintiffs’ witnesses disagreed with these limitations, arguing that because the
determinations to distribute separately and to market as a major version or trademark rest in
Microsoft’s discretion, Microsoft has the ability to manipulate and control which code falls
within the definition. See, e.g., Ledbetter 153; Tr. at 1160-61 (Tiemann). These arguments fall
to recognize the need for precision in identifying a distinction between “Microsoft Middleware’
and the remainder of Windows. Plaintiffs do not offer an alternative method for identifying the
specific code that constitutes “Microsoft Middleware,” or some similar portion of Windows, nor

do Plaintiffs establish that such precision is unnecessary. Rather, Microsoft presents ample
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evidence that, without a method by which to identify the specific code to be treated as the
middleware portion of Windows, it cannot undertake the disclosure obligations which would be
required by 8 I11.D of Microsoft’s remedy proposal (nor by 8§ 4 of Plaintiffs’ remedy proposal).
See Appendix A, Part VI. By providing a mechanism by which to identify the specific pieces of
Windows code which constitute the relevant middleware portion of Windows, Microsoft’s
definition identifies the otherwise imperceptible boundary between “middleware” and “ operating
system.” Although the definition of “Microsoft Middleware” proposed in the SRPFJis
noticeably more circumscribed than the equivalent definition in Plaintiffs’ proposed remedy,
discussed infra, these limitations serve to provide bright lines by which Microsoft can determine
what portions of Windows code are affected by the remedy.*®

Plaintiffs’ witnesses further criticized Microsoft’s method for identifying these portions
of code on the ground that Microsoft retains too much power to control which codefalls within
the definition of “Microsoft Middleware.” See, e.g., Kertzman  68; Ledbetter § 153; Richards
87; Shapiro 195. These criticismsignore the economic forces which countervail the likelihood
that Microsoft will manipulate its products to exclude specific code from the definition. For
example, Plaintiffs’ witnesses specifically noted that Microsoft may simply opt not to distribute
code separately. See, e.g., Kertzman  68; Ledbetter § 153. Microsoft often distributes
separately certain technologies which are included in new releases of Windows because such
distribution enables users of previous Windows versionsto take advantage of the latest

improvements to these technologies. See Jones  61; Poole 1 76. Such distribution benefits

¥ ndeed, Judge Jackson relied upon the separate distribution of browser functiondity in
the Windows 95 Service Pack to identify the separation between Microsoft’s browsing
functionality and its operating system functionality. Findings of Fact Y 190.
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Microsoft, asit permits Microsoft to continualy improve the quality of its products, even after
they are sold, and to expand the user base of new technology without waiting for consumers to
purchase an entirely new operating system. Therefore, if Microsoft determines not to distribute
separately certain portions of code, it will deny itself the benefits of such distribution. Likewise,
if Microsoft should choose to distribute a product which is not a major version of Internet
Explorer, Microsoft’ s Java Virtual Machine, Windows Media Player, Windows Messenger, or
Outlook Express, and Microsoft chooses not to trademark the separate distribution in an effort to
avoid inclusion in the definition of “Microsoft Middleware,” see SRPFJ § VI.Jand K, Microsoft
will sacrifice the advantage gained by having atrademarked product in the marketplace.
Plaintiffs have not offered credible evidence indicating that Microsoft is likely to sacrifice the
advantages of trademarking and separate distribution in order to circumvent the terms of the
remedy inthis case* Accordingly, the Court accords Plaintiffs' complaint little weight.

b. “Middleware” and Related Definitions in Plaintiffs’ Proposal

Plaintiffs remedy proposal takes an entirely different approach to middleware. Unlike
the Microsoft remedy proposal, which draws a sharp distinction between third-party software
products which are middleware and Microsoft products which compete with that middleware,
Plaintiffs’ remedy proposal utilizes the term “middleware,” standing alone, to identify both
Microsoft and non-Microsoft software. Plaintiffs also incorporate the term “middleware” into
the definition of another term in their remedy proposal—‘ Microsoft Middleware Product.”
Because of thisincorporation, the terms “middleware” and “Microsoft Middleware Product” in

Plaintiffs remedy proposal overlap substantialy.

#¥Were Microsoft to make a practice of doing so in amanner which thwarted the
objective of the remedy in this case, Plaintiffs could petition the Court for relief on this point.
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L. “Middleware” in the SPR

Reflective of their complaint that Microsoft’ s treatment of middleware istoo narrow,
Plaintiffs remedy proposal incorporatesinto “middleware” afar broader set of products and
functions. Plaintiffs define “middleware” as

software . . . that operates directly or through other software within an Operating

System or between an Operating System (whether or not on the same computer) and

other software (whether or not on the same computer) by offering servicesviaAPls

or Communications| nterfacesto such other software, and could, if ported to or made

I nteroperablewith multiple Operating Systems, enabl e software productswritten for

that Middleware to be run on multiple Operating System Products.

SPR § 22w. Asaresult, middleware, according to Plaintiffs' definition, isvirtually any block of
software code which exposes even asingle API.* Bennett 1 30, 35-36; Madnick 1 136; Tr. at
4592-93, 4889 (Gates); Def. Ex. 1530 at 61 (Greene).

Very small blocks of software code can be considered to be separate pieces of
middleware pursuant to Plaintiffs proposed remedy. Asaresult, individual files or even parts of
files within Windows may be said to be middleware. See Gates 1 165; Tr. at 6042-43 (Madnick).
For each action mandated or restricted by Plaintiffs' proposed remedy where the term

“middleware” appears, see, e.g., SPR 88 2.c, 5, 10, 11,* or isincorporated into the definition of

%0ne particularly helpful definition of “API” explains:

An AP, in effect, is a doorway between programs that can be used for specified
purposes. For example, aPC operating systemwill generally control how imagesare
displayed on the PC’s computer screen. By exposing an API, the operating system
may enable other programs aso to display images on the computer screen without
the need to replicate all of the code of the operating system that performs this
function.

L edbetter 7 32.

%These portions of Plaintiffs’ remedy proposal refer to “non-Microsoft middleware,”
which is not itself a defined term in Plaintiffs' remedy proposal. As aresult, non-Microsoft
takes its plain meaning and merely serves to modify the defined term “middleware.” See SPR
882.c,5, 10.
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another term, see, e.g., SPR 8§ 22.x, such obligations apply to very small blocks of software code,
rather than to software code that is generally regarded as a software product. In this regard,
Plaintiffs’ definition of “middleware” is described as highly “granular,” Gates ] 165; Madnick
1152, asit separates middleware into extraordinarily fine“grain.” See Bennett 11 30, 35-36.
Rather than focus on the platform potential of software, Plaintiffs focus exclusively upon
the ability of a piece of software to expose even asingle APIl. Nearly any software can expose a
few APIs, yet not all software that exposes afew APIs carries the potential to serve as a platform
for applications, et aone the potential to evolve into a platform that can dissipate the
applications barrier to entry protecting Microsoft’s PC operating system monopoly. See Bennett
19 30, 35-36; Madnick 1 136-39; Tr. at 841-42 (Ashkin); Tr. at 619-20 (Richards). Plaintiffs
fail to adduce evidence sufficient to establish that these various pieces of software, which often
lack robust platform capabilities but expose at |east one API, have the capacity to lower the
applications barrier to entry, and thereby promote competition in the monopolized market. Asa
result, to label such software as “middieware” is not consistent with the manner in which
middleware was discussed during the liability phase of this case. Rather, the relevant
middleware is the software that runs on desktop versions of Windows and other PC operating
systems and carries the potential to serve as a general-purpose development platform. It isthis
platform trait which makes the software a middleware threat because the platform capability of
the middleware competes with the platform capability of Windows. More importantly, because
Plaintiffs’ definition of “middleware’ is over-inclusive and does not reflect the presence of a
genuine plaform threat, the Court cannot find that remedial provisons which address virtually

any software which exposes one or more APIs will benefit competition in the relevant market.
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ii. “Microsoft Middleware Product” in the SPR

As noted above, Plaintiffs' remedy proposd utilizes the term “Microsoft Middleware
Product” to refer to a class of Microsoft software. Plaintiffs’ remedy proposal provides two
different waysin which a particular piece of software may fall within the parameters of a
“Microsoft Middleware Product.”*” Thefirst part of the definition of “Microsoft Middleware
Product” enumerates an expansivelist of functionalities, each of which alone constitutes a
separate “Microsoft Middleware Product.” SPR § 22.x.i. Thelatter portion of the definition
requires that, in order to be a“Microsoft Middleware Product,” the product must be middleware
(according to Plaintiffs' definition) that is or has been distributed by Microsoft separately from
Windows within the past three years and provides a functionality similar to that provided by the

middleware of a Microsoft competitor. Id. 8 22.X.ii.

$'Section 22.x of Plaintiffs' remedy proposa provides:
“Microsoft Middleware Product” means
I Internet browsers, email client software, media creation, delivery and
playback software, instant messaging software, voice recognition software,
digital imaging software, directories, Exchange, cdendaring systems,
systems and enterprise management software, Office, Handheld Computing
Device synchronization software, directory services and management
software, the Common L anguage Runtime component of the .Net framework,
and Compact Framework, whether provided in the form of filesinstalled on
acomputer or in the form of Web-Based Software, or
ii. Middleware distributed by Microsoft that —
(1) is, or inthethreeyears preceding this Judgment has been, distributed
separately froman Operating System Product, any successorsthereto,
or
2 providesfunctiondity similarto that provided by Middlewareoffered
by a Microsoft competitor.
SPR § 22.x. Oddly, this definition does not specify that the software products listed in subpart
“i” must be Microsoft software products. The Court presumes, however, that Plaintiffs intended
that such products would be Microsoft products given that theterm is “Microsoft Middleware
Product.” Subpart “ii” does not suffer fromasimilar infirmity, asit specifies that the products
must be “Middleware distributed by Microsoft.” 1d. 8 22.x.ii (emphasis added).
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Addressing first the list of functionalities proffered in the definition of “Microsoft
Middleware Product,” the Court finds that the functionalities which are included in the definition
of “Microsoft Middleware Product” expand far beyond those provided by the middieware
principally addressed by the district court during the liability phase. Plaintiffs have not
presented evidence regarding the platiform capabilities of many of the functionalities listed in
their definitions of “middleware” and “Microsoft Middleware Product.” With regard to those
few functionalities that Plaintiffs did address during the evidentiary hearing, the Court is not
satisfied that Plaintiffs have presented evidence to establish that even these functionalities
possess platform potential akin to that possessed by Navigator and Java. See Elzinga  135;
Gates 1 147-49; Madnick 11 136-39, 212; Tr. at 841-42 (Ashkin); Tr. at 3307 (Shapiro).

With regard to the latter portion of the definition of “Microsoft Middleware Product,” the
Court finds that the incorporation of Plaintiffs’ definition of “middleware” into this portion of
the definition renders “Microsoft Middleware Products,” like “middleware,” to be virtually any
portion of a Microsoft software product that exposes even asingle APl and is presently
distributed separately or has been distributed separately from Windows by Microsoft within the
past three years. See Bennett {1 30, 35-36; Madnick § 145. Once again, the fact that a software
product or a piece of a software product exposes APIs does not itself equate with a conclusion
that the software product holds the potential to serve as a platform for applications, let aone the
potential to evolve into a platform with the capacity to reduce the applications barrier to entry.
See Bennett 11 30, 35-36; Madnick 1 136-39; Tr. at 841-42 (Ashkin); Tr. at 619-20 (Richards).
Asaresult, thereis no basis for afinding that inclusion in the remedy of any separately

distributed Microsoft software product which exposes just a single APl will enhance competition
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in the monopolized market.

Aside from Plaintiffs’ inclusionin the most fundamental definitions of the proposed
remedy software products and portions thereof which have not been shown to possess the
potential to erode the applications barrier to entry, Plaintiffs’ definitions of “middleware” and
“Microsoft Middleware Product” suffer from even greater infirmities when the use of the
definitionsin the remedy proposd is examined. Plaintiffs' remedy proposal, like Microsoft’s
proposal, mandates the disclosure of APIsand related technical information relied upon by some
form of Microsoft middleware technology to interoperate with the Windows operating system.
Compare SPR 8 4, with SRPFJ 8 111.D. However, Plaintiffs' remedy proposal, in defining
“Microsoft Middleware Product” through the identification of a particular functionality, is
insufficiently precise to provide Microsoft with notice as to what portions of its Windows
product are implicated in the provision.

For example, “media creation, delivery and playback software” isidentified as akind of
“Microsoft Middleware Product.”* SPR 88 4, 22.x.i. Will Poole, a Microsoft Vice President
responsiblefor the Windows New Media Platforms Division, pointed out that itis very difficult
to try to “draw a box around the components of Microsoft’s . . . multimedia software” because
“many different areas of the operating system handle multimedia content.” Poole 83. AsMr.
Poole attested, it is unclear whether “the basic APIs that enable an application or the operating

system to play an *alert’ sound . . . are part of Microsoft’s ‘media creation, delivery and playback

#|n contrast, Microsoft’s proposed remedy, in the context of discussing API disclosures,
identifiesthe particular Microsoft middleware technology as specific software code. SRPFJ
88 111.D; VI.J. From these identifications of the code for middleware technology present in
Windows, Microsoft is able to identify the APIs relied upon by the middleware to obtain
functionality from the remainder of the Windows operating system.
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software.’” 1d.** Plaintiffs have not established that there is any clear definition or consensusin
the industry, or even within Microsoft, asto what portions of Windowswould congtitute “media
creation, delivery, and playback software” and what would be considered to be simply part of the
“operating system” functionality, i.e., “Microsoft Platform Software.”* Asaresult, the
definition of “Microsoft Middleware Product” provided in Plaintiffs’ remedy is ambiguous,
leaving Microsoft without clear guidance, and the Court with compliance issues, asto what is
expected for compliance with the API disclosure portion and other portions of Plaintiffs
proposed remedy.*

3. New Technologies

Plaintiffs have also identified certain technologies which, prior to this remedy
proceeding, had not been addressed by the district and appellate courts in detail in conjunction
with this case. Plaintiffsidentify these technologies as the new frontier in “middleware platform
threats’ and, therefore, seek to include these technologiesin the definition of “middieware” and
related definitions. Inthe paragraphs below, the Court examines four categories of technologies
in order to determine if Plaintiffs’ proposal to encompass these technologies within the remedy is

appropriate: (1) network and server-based applications; (2) interactive television middleware

¥0ne of Microsoft’s computer science experts, Dr. Stuart E. Madnick, described a
similar problem with regard to theinability to identify the precise code implicated in other
portions of Plaintiffs' remedy proposal. See id. Y 164 (discussing 8§ 12 of Plaintiffs’ remedy
proposal).

“%“Microsoft Platform Software” is defined in Plaintiffs' remedy proposal as “aWindows
Operating System Product or Microsoft Middleware Product or any combination of a Windows
Operating System Product and a Microsoft Middleware Product.” SPR § 22.y.

“Another example of the failure of Plaintiffs’ definition of “Microsoft Middleware
Product” is addressed in Appendix A, Part X.B.
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and set-top boxes; (3) handheld devices; and (4) Web services.

a. Server/Network Computing

In large computing networks, PCs are often known as “clients,” and the large computers
used to store data and run centralized applications are known as “servers.” Madnick 11 42-43.
Traditionally, the majority of software applications have been |ocated on the PC, but in the
network context, applications may reside on the server. Ledbetter 1 16-17, 21. Applications
residing on the server cal upon server operating systems to provide functionality, which is
ultimately executed “for” aclient PC. Id. 150. Most client computers are PCs that run some
version of the Windows operating system. Madnick 1 44. The operating systems used on
servers, however, are more diverse, such that it is common to have a heterogeneous network,
meaning a network “contain[ing] a combination of clients and server operating systems from
different vendors.” Short  22; see also Ledbetter 1 64; Madnick Y 44. Heterogeneous networks
are the norm, rather than the exception. Madnick 53; see also Ledbetter  64.

Heterogeneous networks have the ability to function because server operating systems
are capable of “interoperat[ion]” with clientsrunning a variety of operating systems. L edbetter
149. In general terms, when two devices or systems have the ability to “interoperate” they can
exchange information and use the information that has been exchanged. Ledbetter  65;
Madnick § 46. The concept of interoperability encompasses a continuum; it is not an absolute
standard. Madnick 46, Tr. at 7108-09 (Bennett); Tr. at 5782-83 (Madnick); Tr. at 5477
(Short); see also Ledbetter 1] 65-66; Tiemann 1 179. For this reason, interactions among
computer systems may be classified in terms of how “tightly” or “fully” they interoperate.

Madnick 11 55, 61; see also Ledbetter  66; Madnick 9 119; Short 1 16.



Clients and serversin a homogeneous network interoperate differently than clients and
servers in a heterogeneous network. Madnick 1 61-68. For two computers to interoperate, they
must have compatible softwareinstalled. Therefore, interoperation is most easily accomplished
by computers in the same “ hardware-software platform family.” Madnick §61. For example, “a
Sun workstation and a Sun server, both running Solaris on SPARC processors’ can be said to be
in the same “hardware-software platform family” and, therefore, share many “common points of
reference” such as file systems and interfaces, making interoperation relativey straightforward
and easy to accomplish. Id. When the dlient and server versions of the operating systems are
built on acommon base of code, with avery high degree of overlap, applications that run on the
client version generally will run on the server version of the same operating system. Id. 164. In
these homogeneous contexts, the dient version of the operating system generally includes “built-
in” or “native” software that enabl es the client computer to connect to a server running the same
operating system. Id. 1 64.

In the more common model, a heterogeneous network, interoperation is more complex
because of basic differences between types of hardware and operating systems. /d. 1 65. For
example, “the Mac OS, NetWare, variants of Unix, and Windows all store filesin different ways
and track different file characteristics.” Id. There are avariety of methods used to overcome
differences between client and server capabilities. One such method is the identification of a
common “language” or a communications “protocol”** which both pieces of the network

understand or support “natively,” meaning without the addition of software code. See Madnick

“2A protocol is amethod of communicating information across a network. Morse Code, a
series of dots and dashes that represent letters of the alphabet, is an example of avery simple
protocol, albeit in a different context. Gates 1 101.
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19 68-71; see also Short 1 36-38. Another method involves adding software to the server to
make the client computer “think” it is communicating in a homogeneous network. Madnick

191 68-75; see also Short 11 44-49. The software added to the server, if interoperating with a
Windows client for example, will enable the server to provide services to the Windows client in
the same manner as would a Windows server. Madnick 1 73-74. Y et another method of
interoperation in a heterogeneous network involves the addition of software code to the client
which enables the client to communicate more effectively with the server. Id. 1 68, 76-82; see
also Short 1 39-43. When software is added to the client computer to enable interoperation, the
client software relies on the client operating sysem’s APIs in the same manner as an ordinary
application. Madnick 1 80.

In each of these configurations, successful interoperation can be achieved. Nevertheless,
because of the complexity of modern software, perfect interoperation between different types of
hardware and software products (a heterogeneous network) is largely aspirational. Id. 1 88-89,
97; see also id. 11 46, 82; Gates 1 305. Said otherwise, even with these methods of facilitating
interoperation, it is rare that the result will be identical to what would have been achieved in a
homogeneous network, because the features of the various pieces of the network will handle
functionality in different ways. See Madnick  82.

Server operating systems expose APIs for use by applications and, on behalf of those
applications, call on PC (client) operating systemsto provide basic functions of the PCs
connected to the network. Ledbetter §47. Software developers are increasingly writing
programsthat rely, or “call,” on APIs exposed by server operating systems such that the server

operating system provides the “ platform” for applications. Id. 1 47-48; Green § 76; Tr. at 1508-
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09 (Ledbetter). Ultimately, the application running on the server operating system will run “for”
the client PC in amanner similar to that which would exist if the application were running
directly on the client. Tr. at 1507 (Ledbetter); see also Ledbetter 1 47-48; Tiemann { 127.

Dr. Carl S. Ledbetter, Senior Vice President, Engineering/Research and Devel opment,
and Chief Technology Officer for Novell, Inc.,* Ledbetter 1, testified on behalf of Plaintiffs
that because most server operating systems are capable of interoperating “effectively with a
variety of client PC operating systems and other different server operating systems. . .
applications written to invoke the APIs of a network operating system (instead of the APIsof a
particular PC operating system) can be shared among client PCs that do not themselves employ
the same operating sysem.” Id. 149. Dr. Ledbetter theorized that the brand of PC operating
system will decrease inimportance as software devel opers begin to write programs for APIs
exposed by server operating systems, rather than for the APIs exposed by PC operating systems.
Id. 150. Based upon thisview, Dr. Ledbetter predicted that “[s]erver operating systems, if they
are aplatform for enough applications and if they function efficiently with non-Microsoft client
PCs, could enable consumers to receive the applications they want using desktop PCs that run
non-Microsoft operating systems.” Id. With this prediction, Dr. Ledbetter invoked the potential
of server/network computing to challenge the applicationsbarrier to entry in amanner similar to
that of Navigator and Java, as discussed throughout the liability phase. Ledbetter 1 50; see also
Tiemann ] 131; Shapiro 7 172.

Central to the success of server/network computing is the ability of heterogeneous

networks to interoperate successfully. Within these heterogeneous networks, Windows

“Novell, Inc. isa“provider of network computing software.” Ledbetter 1 1.
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operating systems account for the vast mgjority of PC clients, while awide mix of server
operating systems are utilized, with most servers employing two or more different server
operating systems. Madnick { 53; see also Gates 1 92-94; Short §28. Client-to-server
interoperation is enabled by disclosure of the interfaces exposed by Windows clients that are
required by a non-Windows server to make itsfunctiondity available to those clients. Short
34. Inthisregard, the “tools’ of client-to-server interoperation are API's, communications
protocols, and related technical information. Tr. at 5486 (Short).

b. Set-Top Boxes and Interactive Television Software

A set-top box is alimited-function computer attached to atelevision for purposes of
enabling interactive television technologies. Kertzman 4. Interms of functionality, interactive
television technology generally involves the provision of arange of more traditionally
television-oriented services, such as the ability to order “video-on-demand,” an on-screen
television guide, and the ability to interact with particular television programs, as well asarange
of functionality typically associated with personal computer use, such as emal, Internet access,
Instant messaging, and the provison of streaming audio and media through a personal computer
mediaplayer. Kertzman 3. The set-top box islinked, at present, to a server usually located at
the cable or satellite television provider. Id. 4. The server softwareresiding at the cable
company powers the majority of the interactive television content, sending commands to the
set-top “clients.” Id. 23. These servers also download a small piece of software to each client

asit connects to the server. 1d.** At present, interactive television software has not been

“For ease of reference, the Court will refer to the software which powers interactive
television, including the server-resident software and the “small piece” of software residing on
the set-top box, as “interactive television software.”
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deployed to the persond computer. Tr. at 2091-92 (Kertzman). Rather, the software is currently
distributed to companies like cable, satellite, and telephone companies that provide multichannel
television programming to consumers for use on set-top boxes and is not distributed to
traditional OEMs as that term has been used in thislitigation. See id.

Mitchell Kertzman, the Chief Executive Officer of Liberate Technologies, a company
which supplies interactive television software, Kertzman 1 1, testified that interactive television
software exposes APIs, enabling it to serve asa platform for a number of applications typically
associated with the personal computer, such as email, instant messaging, and streaming audio
and video. Id. 129. Mr. Kertzman testified that his company’ s interactive television softwareis
cross-platform and, hence, can run on multiple operating systems. /d. 28. Mr. Kertzman
asserts that because of its platform capabilitiesinteractive television software hasthe potentid to
pose a “platform threat” to Windows.** Kertzman 9 33. This platform threat, theorizes Mr.
Kertzman, will result from the ability of the interactive television software to attract developers
to write applications for the platform it provides, which can be ported to any operating system.

In thisregard, Mr. Kertzman does not distinguish precisely between whether the “ platform” is
provided by the portion of the software which runs on a server or the portion of the software
which is downloaded to the client set-top box. See Tr. at 2111-13 (Kertzman).

Interactive television has yet to achieve significant popularity, despite the fact that its

“take off” has been predicted for many years. Tr. at 2115 (Kertzman). Given that interactive

*Mr. Kertzman theorizes that there is presently a*“ convergence,” Kertzman 1 37,
underway between the PC and set-top box such that “[t]he lines between set-tops and PCs are
blurring as set-tops acquire more computing functionality and the PC acquires more television
functionaity” and thetwo will ultimately bea“unified device,” id. {81. See generally id.

111 37-40.
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television software, to date, has not been deployed on the PC, Mr. Kertzman’s predictions
regarding the potential of interactive television software to “threaten” Windows are dmost
entirely speculative.

C. Handheld Devices

The term “handheld devices’ isalargely descriptive term which refers to a category of
computing devices that perform many of the functions of an ordinary personal computer but are
much smaller, such that they are “hand held.” See Mace §13. This category can aso include so-
called “smart phones,” which are devices that combine the PC-like cgpabilities of handheld
devices and mobile telephone technology. Id.  21. Handheld devices have been “commercidly
successful” since approximately 1996, when the original “Palm Pilot” handheld device was
introduced by Palm, Inc. (“Palm”). Id. 8. Assix years have passed since handheld devices
achieved “commercial success[],” id., the technology is not nascent. A handheld device's core
use is to manage a user’ s personal information, such as calendar and address book functions,
electronic mail, and Internet browsing. Id. 1 12, 24. Because the capabilities of handheld
devices generally overlap with those of a personal compuiter, the vast majority of handheld
device users “synchronize” information contained in their handheld device with information
contained in their personal computer or on aserver. Id. 1 25-26. Through synchronization, the
handheld device automatically merges its information with information stored on a PC or server.
1d. 1 25. Handheld devices have aready gained widespread popularity. Palm manufactures the
most popular operating systems for handheld devices, with a United States market share of
approximately eighty percent. Tr. at 1900 (Mace).

Testifying on behalf of Plaintiffs, Michael Mace, Chief Competitive Officer of
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PalmSource, Inc., awholly owned subsidiary of Palm,*”® Mace 1 1, attested that he anticipates
that the continued advancement of the handheld device will result in the replacement of the
personal computer by the handheld device. Id. 115. Mr. Mace explained that he has seen
“interest among PC software developers in converting their software” to run on the Palm
operating system for handheld devices, id. § 17, and that there are more than 13,000 software
programs available to run on the Palm operating system alone. Id. §12. Inthisregard, Mr.
Mace emphasized that athough, in hisview, the PC is not “obsolete,” he believes that “handheld
sales are already starting to reduce the growth of PC sales, and. . . they will eventually replace
many personal computers.” Id. 18. Mr. Mace did not offer any testimony regarding plans to
port handheld device operating systems to personal computers, nor did he testify that handheld
device synchronization software has any platform capabilities.

Microsoft recently entered into the handheld market with the “Pocket PC.” Id. 119. Mr.
Mace expressed concern over Microsoft’s entry into the market. See id. 135. Mr. Mace testified
at length regarding Palm’ s inability to reach an agreement with Microsoft regarding “cooperative
access to Microsoft’s .NET technologies.” Id.  70; see generally id. 1 55-72. In thisregard,
Mr. Mace accused Microsoft of “manipulat[ing]” .NET and raised an additional concern “about
what other things Microsoft could do to interfere with our business.” 1d. § 74. In particular, Mr.
Mace asserted that “ Microsoft software standards could be manipulated to degrade the
performance of our products or disable them.” 7d. 1 76. To support this contention, Mr. Mace
described a series of unsuccessful negotiations between Microsoft and Palm surrounding the

availability of the .Net platform for the Palm operating system. /d. 11 55-72. The negotiations

46Palm salls both hardware and software for handheld devices. Mace | 9.
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failed because Palm perceived tha the terms Microsoft sought to impose would threaten to turn
Palm customersinto Microsoft customersif |SV's began to write to Microsoft technology
supported by Palm, rather than the Palm operating system. Id.

Palm was intimately involved in the inclusion of handheld device-related software in
Plaintiffs’ proposed remedy and stands to benefit competitively from such inclusion. Tr. at
1866-90 (Mace). For example, in hisdirect testimony, Mr. Mace recounted Palm’s desire that |E
be converted to run on the Palm operating system, and Microsoft’ s refusal to do so. Mace 1 87-
89. Palm views thislitigation as a means by which to gain access to the source code for |E and
thereby create aversion of |E for the Palm operating system. Tr. at 2480-84, 2491 (Mace).

d. Web Services

Web services are dmost universally viewed as the new frontier in computing, providing a
new computing paradigm. Allchin § 14. Because “Web services’ are new and emerging, and in
many ways are still largely conceptual, there are multiple understandings within the industry as
to what constitutes “Web services.” The intangible nature of Web services, combined with the
substantial disagreement about the precise parameters of the same make it extremely difficult to
define the term. Based upon the evidence provided by the parties in this proceeding, the Court
can only characterize Web services in somewhat general terms.

The concept of Web services concerns the exchange of information and functionality
from one computing device to another through a defined set of industry standard interfaces. See
Allchin §41; Gates 1 40; Tr. at 2792 (Schwartz). By using Web services built on one of a
number of standard protocols, applications connected to each other viathe Internet or other

networks can share data, as well as invoke functionality supplied by one another—interoperate—
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without regard as to how they were built or on which operating system they are running. Allchin
142; see also Def. Ex. 1398 (Anne Thomas Manes, Enabling Open, Interoperable, and Smart
Web Serviceq[:] The Need for Shared Content, (Sun Microsystems, Inc.) March 2001). Web
services are server-based applications that can be accessed directly by other software programs,
aswell as by the consumer through avariety of devices, including the PC, cellular phone, and
handheld device. Allchin 11 43-44, 65; Borthwick § 73. Interoperability from server to server,
and between servers and non-PC devices, is considered by many to be fundamental to the
functioning of Web services. Allchin 53, 64; Schwartz 1 164; see also Richards 1 98.

The term “Web services” does not refer merely to “ services delivered across the Web” or
otherwise related to the Internet.*” Allchin 1 41, 43-44. Asaresult, Web-browsing softwareis
not integral to the functioning of Web services because many Web services will involve direct
communications between devices or programs and will not be accessed by an end user at all.

Id. 11 43-45. Inthis sense, Web-browsing software of the type addressed during the liability
phase will play no role in the creation, delivery, or use of many Web services. Id. However,
Web browsers can play alimited role in that they often provide the user interface to Web
services. Id. 11 44-45."

Microsoft has given the name “.NET” to its “emerging platform for Web services.” Id.

*’Dr. James Allchin, Group Vice President for Platforms at Microsoft, Allchin 1 1, 13,
provided an example of Web services. “[T]he Web services model permits an automobile
manufacturer’ s computer system to communicate via the Internet with a piston supplier’s
computer to place new orders without any human intervention. Thereis no Web-browsing
softwareinvolved at all.” Allchin §43.

“8Because of the limited relationship between Web-browsing software and Web services,
the Court’ sdiscussion and conclusions regarding Web services are unrelated to the manner in
which the Court’ s remedy will address Web-browsing software. The Court’s remedy treats
Web-browsing software as middleware. See infra Parts111.C.5, 111.B.2.a
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1143. Microsoft’s .NET vision encompasses software for building, deploying, operating,
integrating, and consuming Web services. Id. 149. William H. Gates, |11, Microsoft’s Charman
of the Board and Chief Software Architect, Gates { 1, characterized Microsoft’s effortsin the
Web services area as a “ bet the company” initiative. Tr. at 4562 (Gates). On behalf of
Microsoft, Dr. Allchin described the “core” of .NET as“XML,” aformat for describing data. 7d.
1 55. Additiona industry standards such as SOAP, WSDL and UDDI *“collectively round out
the underpinnings for .NET.” Id. §57. These standards, in Microsoft’s view, will enable the
ready interoperation of awide variety of computing devices. Id. 11 51, 54, 61-62.

Not surprisngly, Microsoft is not donein having a vision for Web services. Microsoft’s
NET initiative and Sun’'s Java platform represent competing and “fundamentally different”
visions of the ideal way to develop and deliver distributed business applications. 1d. ] 64; see
also Schwartz 57. Microsoft's .NET Framework is one element of Microsoft’s .NET initiative.
Allchin 67. Visual Studio.NET isa set of tools that software devel opers can use to write
software programs that will run within Microsoft’s .NET Framework. Id. 1 68.

The Chief Strategy Officer for Sun Microsystems, Inc., Jonathan Schwartz, testifying on
behalf of Plaintiffs, Schwartz 1, theorized that “[i]f the most popular applications are delivered
as Web services, instead of [as] stand-alone PC applications, the applications barrier protecting
Windows could be substantially eroded.” Id. 136. Mr. Schwartz further testified that Web
services, in his view, have the capacity to challenge the popul arity and the necessity of the PC.
In this regard, Mr. Schwartz theorized that the increasing residence of Web service components
“on servers that can be accessed with avariety of client devices’ renders Microsoft’ s desktop

operating system less necessary to the ability to run the desired applications. Id.  37; see also
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id. 11 38; Borthwick  74.

John Borthwick, aVice President a America Online Inc. (“AOL") Advanced Services,
Borthwick 1, articulated a fear that Microsoft will use its present monopoly position in the
market for Intel-compatible PC operating sysems to “tilt end-userstowards Microsoft’s
services” and thereby induce software devel opers “to develop their [W]eb services to conform
exclusively to the .NET platform.” Id. | 77; see also id. 1 76-85; Schwartz 1 111-12; 126. Mr.
Borthwick’sfear in this regard engenders a prediction that “as users become dependent on
Microsoft’s [W]eb services, Microsoft can ensure that they remain dependent on Windows XP
and its subsequent updates’ by “interfer[ing] with interoperation between its own platform
software and rival servers, operating systems and hand-held devices’ so as to ultimately “force
users to purchase new iterations of Windows XP if they wish to access [W]eb services through
their PCs.” Borthwick 1 85; see also id. 11 98, 101, 103. Mr. Borthwick’s concerns were
echoed almost verbatim by Mr. Schwartz of Sun Microsystems. See Schwartz 126 (“[B]y
widely distributing its .NET platform with its ubiquitous operating system and other products. . .
Microsoft has the power potentially to tip the market for Web services platform in favor of
.NET”). Inessence, both Messrs. Schwartz and Borthwick expressed concern that Microsoft has
the power “to use its Windows operating system to thwart platform competition in the market for
[W]eb services.” Borthwick § 103; see also id. 1 108; 114; Schwartz 1 134. Mr. Schwartz built
upon Mr. Borthwick’ s fear by asserting that, in addition to Microsoft’ s dominance in the market

for PC operating systems, Microsoft’s “ presence in the server software market dlowsiit to exert
control over servers hosting or running Web services in ways that will protect the position of

Windows.” Schwartz  129.
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C. Conclusions Regarding Scope of the Remedy

Plaintiffs’ best theory to justify inclusion of the above-described products or devicesin
an appropriate remedy is to identify them as types of “middleware,” which have the capacity to
serve as alternative platforms, running on top of the operating system, in the same way as Javaor
Navigator. With limited exceptions, Plaintiffs are unsuccessful at pounding these square pegs
into the round holes of liability in this case. Plaintiffs’ search for middleware threats of the same
type or class as Navigator and Java takes them outside of the realm of software applications
written for PCs, to include software which isrunning predominantly on non-PC devices. This
fundamental aspect of the theory is not itself flawed, so long as the technologies have the
potential to interact with the PC operating system in such as way as to function as “middleware,”
consistent with the use of that term in the liability phase. Microsoft has steadfastly maintained
that none of these technologiesis a proper subject of the remedy in this case because they are not
truly “middleware” asthat term was used in the liability phase. Therefore, argues Microsoft,
these technologies are unrelated to the findings of liability affirmed by the appellate court and
have no place in this proceeding.*

Although “precedents . . . uphold equity’ s authority to use quite drastic measures to
achieve freedom from the influence of the unlawful restraint of trade,” such measures are
justified only where “the required action reasonably tends to dissipate the restraints.” Bausch &
Lomb, 321 U.S. at 726. The Court finds that, of the new “middleware’ or “platform threat”

technologies identified by Plaintiffs, only one of the four—server/network computing—has been

“Despite this position, Microsoft has addressed at |east one area of technology, servers
and network computing, in one provision of its proposed remedy. See SRPFJ § 111.E (mandating
the disclosure of communications protocols).
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shown to presently have a reasonable possibility of “dissipat[ing] the restraints’ on trade
imposed by Microsoft. 7d. Although this technology does not function precisely as
“middleware’ has throughout this proceeding, the platform threat it poses to Microsoft’s
dominance in the monopoly market is both real and similar to the threats posed by Navigator and
the Javatechnologies. Zenith Radio, 395 U.S. at 132. In contrast, the theories of dissipation of
the restraints on trade which Plaintiffs utilize to justify inclusion in the remedy of the remaining
three of these four technologies, in their present state, are fundamentally flawed.

L Server/Network Computing

Plaintiffs offer a strong, though still imperfect, argument for the inclusion of protection
for technologies relating to network and server-based applications. Plaintiffs neither alege nor
present evidence that these technologies will function as middleware in the traditional
manner—meaning that the software physically resides on the PC and functions as a platform for
other applications. See supra Part 111.B.2.a. Therefore, these technologies lack one of the
defining characteristics of middleware as it has been discussed in this case thus far.
Notwithstanding this fact, networks and server-based technologies do have the capacity to
function in amanner similar to that of traditional middieware by providing alayer between the
operating system and the top-level applications. See id.; see also supra Part 111.B.3.a.

In this model, persona computers, known in this context as “clients,” are linked
electronically to a central computer known as a“server” such that they form a*“network.” The

server runs a“ server operating system” which exposesits own APIs and, therefore, is capable of

®Notwithstanding this conclusion, as the Court discusses, infia Part I11.C.2, if interactive
television software evolves as Plaintiffs predict, it will be protected by portions of the Court’s
remedy.
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supporting software applications such that a user can access the application through the client
PC. See supra Part 111.B.3.a. Plaintiffs argue that in this configuration the server operating
system playsthe role of traditional middleware because it provides a platform for applications
other than the PC operating system. Because server operating systems have the ability to interact
or “interoperate” with multiple PC operating systems, an goplication written to a single server
operating system can then be present for use by a client PC without regard to the type of PC
operating system on the client. 7d. In this scheme, the server operating system parallels and,
indeed, resembles the more traditional middleware that was the focus of liability becauseit
provides a platform for applications, as discussed supra Part 111.B.2.a.

Given the Court’ s conclusion that servers should be included, the remedy in this case will
provide substantial protection for server/network computing by requiring Microsoft to disclose
technical information relating to communications protocols which are “ natively” supported by
Windows. See infra Part I\V.E.2. The disclosure of thisinformation will significantly advance
the ability of non-Microsoft server operating systems to interact with client PCs running
Windows. Such assigance is appropriate as it looks toward the new model of the “platform
threat” and seeks to ensure that the ill effects of Microsoft’s conduct are not felt in this related
area of theindustry. See Nat’l Soc’y of Prof’l Eng'rs, 435 U.S. a 698; Paramount Pictures, 334
U.S. at 148.

In addition, because server operating systems provide a platform which “competes’ with
Microsoft’s PC operating system to host applications for the PC, much in the way traditiona
middleware provides a platform and, thereby, competes with Microsoft’s PC operating system,

the Court’ sremedy affords vendors of server operating systems some protection from retaliatory
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action by Microsoft. See infra Part IV.D. Likewise, the Court’s remedy provides similar
protection against Microsoft retaliation for software vendors who write software which runs “on”
server operating systems “for” useonaPC. Id. This curtailing of Microsoft’s conduct with
respect to server/network computing addresses conduct closely related to the retaliatory conduct
for which Microsoft has been held liable, so as to ensure that the “untraveled roads” toward
illegal maintenance of a monopoly are not “left open.” Int’l Salt, 332 U.S. at 400.

2. Set-Top Boxes and Interactive Television Software

In some respects, interactive television software can be likened to the middieware
platform threats discussed earlier in this case, such as Navigator, because the technology offers a
somewhat “new” capability, interactive television functionality and simultaneously serves as a
platform for other functionalities such as email and Web browsing. See supra Part 111.B.3.b. At
present, however, unlike the middleware threat posed by Navigator, interactive television
software does not reside on the PC, but instead is present predominantly on the server, with a
small portion on the television set-top box. Id. Therefore, Plaintiffs’ view of interactive
television software as a“middleware platform threat” is based upon the presumption that the
functionality presently residing on the set-top box will someday be ported from the set-top box™
to run on desktop personal computers. This presumption is the fundamental flaw in Plaintiffs
argument.

The potential “threat” posed by interactive television software is almost entirely

hypothetical. /d. Thereisinsufficient evidence for the Court to conclude that interactive

*'The Court focuses, in this section, upon the platform potential of that portion of the
software which resides on the set-top box. The platform potential of the portion of set-top
software which runs on a server can be subsumed into the more general analysis of the
capabilities of network computing. See supra Partsi11.B.3.a, 111.C.1.

79



television software will be ported in the near future. 7d. Similarly, thereisinsufficient evidence
to support a conclusion that, if ported, such software will gain significant popularity. Id. Asa
result of this dearth of evidence, the Court concludes that the remedy in this case may be
effective and appropriate without extending its protections to interactive television software asiit
exists today .

The Court observes, however, that should interactive television software develop in the
manner predicted by Plaintiffs, it will likely be protected by portions of the remedy imposed by
the Court which protect “Non-Microsoft Middleware.” In other words, if interactive television
software someday runs on Windows, which it does not presently do, and exposes a range of
functionality through APIs, it will receive all of the protections afforded “Non-Microsoft
Middleware” in the remedial decree imposed by the Court. Similarly, such technology will be
eligible for treatment as a“ Non-Microsoft Middleware Product,” provided that it obtains a
measurable level of popularity as software running on Intel-compatible persond computers to
warrant treatment as a middleware platform threat. See supra Part 111.B.2.a.i; infra Part 111.C.5.
The Court further observesthat if Microsoft were to respond to interactive television technology
in amanner similar to its response to the previous middleware platform threats, namely by
incorporating such technology into Windows and trademarking the same, interactive television
software could receive the protection afforded by the limitations on Microsoft’s conduct relative

to “Microsoft Middleware” imposed by the Court’s remedy described below.>

*Treatment as “ Non-Microsoft Middleware” affords protections against retaliation and
with regard to OEM installation of an icon, shortcut, or menu entry. Treatment asa“Non-
Microsoft Middleware Product” would, in specifically defined instances, enable interactive
television software to be invoked in place of the Microsoft technology which would otherwise
launch automatically.

If the Microsoft counterpart to interactive television software falls within the definition of
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3. Handheld Devices

In contrast to server/network computing, or even Plaintiffs' predictions regarding
interactive television software, the technology associated with handheld devices has not been
shown to have the potential to function in amanner similar to middleware consistent with the
liability phase. See supra Part 111.B.3.c. Plaintiffs advance four theories pursuant to which
handheld devices pose a “platform threat to the Windows operating system.” Pl. Prop. Findings
of Fact 1 147. The Court rejects each of these theories as either logically flawed or unsupported
by the evidence.

Relying predominantly upon Mr. Mace's prediction that handheld devices will eventually
replace the personal computer, Plaintiffs first argue that this potentia substitution of handheld
devicesin place of personal computers can be characterized as a“ platform threat.” Id. Even if
the Court accepts Mr. Mace' s prediction regarding the future success of the handheld device,
Plaintiffs’ theory that this replacement represents a“ platform threat,” as that phrase has been
used throughout this proceeding, isflawed. The theory of the “ platform threat” posed by
middleware posits that the middleware has the potential to erode the gpplicationsbarrier to entry
such that the brand of the underlying operating system is of lessimportance. In contrast,
Plaintiffs first theory regarding the competitive significance of the handheld device does not
envision aworld in which the brand of the PC operating system lacks significance, but instead

envisions aworld in which the PC itself and, therefore, the operating system on which it runs

“Microsoft Middleware,” at some point in the future, Microsoft will be required to disclose the
APIs and related technical information for interfaces that are relied upon by the Microsoft
version of the interactive television software to recel ve services from the remainder of Windows.
See infra Part IV .E.
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lacks significance.®®

Direct competition between the handheld device and the personal computer does not
establish that competition will increase in the market for Intel-compatible personal computer
operating systems. Such competition instead provides only the possbility that sales of personal
computers, and therefore, the number of personal computers running the Windows operating
system, will decline. Plaintiffs have not offered evidence which shows that Microsoft’ s share of
the market for Intel-compatible personal computer operating systems will simultaneously
decline, or that a decline in PC sales generally will encourage other entrants into the market for
Intel-compatible PC operating systems. See supra Part 111.B.3.c. Asareault, the Court finds that
Plaintiffs first explanation of the handheld device' s relation to the remedy in this case is not
only far removed from the theory of the “middlieware platform threat” which gave rise to the
liability in this case, but logically unsound.

Plaintiffs argue second that as handheld devices increase in popularity, attracting more
software developers and potentially beginning to replace the personal computer, thereisan
“increag ed] likelihood” that “ahandheld device operating system developer would port it to run
on Intel-compatible PCs.” Pl. Prop. Findings of Fact { 148. Plaintiffs offer no direct support for
thistheory. Plaintiffs do not offer testimony from or about any such “handheld device operating
system developer” with an interest in porting the operating system to serve as an operating

system for a personal computer. See supra Part 111.B.3.c. Indeed, handheld devices have been

*|nasmuch as Plaintiffs’ view the handheld device as a substitute for the PC, Plaintiffs’
argument for the inclusion of handheld devices in the scope of the remedy represents an ironic
about-face from Plaintiffs’ earlier position—taken in conjunction with the identification of the
relevant market in the liability phase-that handheld devices are not interchangeable with the PC.
Microsoft, 253 F.3d a 52; Findings of Fact Y 23. In thisregard, the Court observes that, unlike
middleware, handheld devices were not treated as “nascent threats” during the liability phase.
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“commercially successful” since at least 1996, and yet Plaintiffs do not offer any evidence which
indicates that the operating systems on which the devices run will be ported to run on the PC.

1d. Accordingly, the Court must rgject Plaintiffs' second theory of reevance as entirely
speculative and unsupported by fact.

Plaintiffs next assert that because handheld devices compete with PCs for the attention of
software developers there will be areduction in the number of applications written for the
personal computer. Fl. Prop. Findings of Fact 1 149-50. This reduction, contend Plaintiffs, will
directly reduce the applications barrier to entry. Id. While there is evidencethat a great number
of applications are written for the handheld device, see supra Part 111.B.3.c, Plaintiffs have not
presented evidence that there has been any decrease in the number of PC applications since the
rise in popularity of the handheld device. In short, thereis no evidence linking the number of
applications written for handheld devices to a decrease in the number of applications written for
the PC. Even assuming that the increase in popularity of the handheld device would result in a
decreased number of PC applications, from this point Plaintiffs merely reassert a version of their
first theory of relevance, arguing that this decrease in PC applications will “impact competition
between handhelds and PCs.” Pl Prop. Finding of Fact 150. Asthe Court concluded above,
competition between handheld devices and PCs has not been shown to have any impact upon the
market for PC operating systems. Plaintiffs also assert that a reduction in the number of PC
applications will impact “ competition among [operating system] manufacturers by reducing the
Windows applications barrier to entry.” Id. Plaintiffsfail to identify any evidence which
supportsthistheory. See generally supra Part 111.B.3.c. Mere reduction in the number of

applications written for all PC operating systems has not been shown by Plaintiffs to reduce the
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applications barrier to entry. In sum, the Court rejects Plaintiffs' third theory of relevance
regarding handheld devices as lacking entirely in factual support and logically flawed.

Lastly, Plaintiffs contend that the increasing popularity in handheld devices carries the
potential to threaten Microsoft’s monopoly in the market for Intel-compatible PC operating
systems by creating a larger market and greater consumer demand for cross-plaform
middleware. See Pl. Prop. Finding of Fact § 151. Plaintiffs do not offer any evidence, let alone
economic analysis, that identifies a relationship between the market for handheld devices and the
available and potential distribution channels of cross-platform middleware. See supra Part
[11.B.3.c. Because the Court cannot accept Plaintiffs’ speculation that there exists such a
relationship, the Court rejects Plaintiffs fourth theory of the rel evance of handheld devices to the
issue of remedy in this case.*

Based on the foregoing, the Court rejects Plaintiffs’ insistence that handheld devices need
some form of protection by the remedial decree imposed in thiscase. Handheld devices did not
play arole during the liability phase of this case, beyond exclusion from the relevant market, and

they have not been shown to be relevant to the Court’ s task of terminating the illegal conduct,

*More clearly established than the relationship between handheld devices and this
proceeding is the fact that Microsoft’s primary competitor in the handheld market would benefit
from the inclusion of handheld devices within the definitions of “middleware” and “ Microsoft
Middleware Product.” In fact, the evidence establishes that Palm was intimately involved in the
inclusion of such software in Plaintiffs' proposed remedy and stands to benefit competitively
from such inclusion because inclusion of handheld devices in the remedy would, for example,
afford Palm access to significant information regarding Microsoft’ s proprietary technologies and
would hinder Microsoft’s ability to compete in amarket already dominated by Palm. See supra
Part 111.B.3.C; see, e.g., SPR 884, 5, 6, 7, 8, 11, 15. Thisfact, athough hardly dispositive of the
issue, gives the Court concern as to the legitimacy of the inclusion of handheld-rel ated software
in the scope of the remedy. Plaintiffs’ inclusion of handheld devices in the scope of their
proposed remedy appears to be more closely rdated to Palnt' s fears that Microsoft will pose a
competitive threat to its dominance in the market for hand held device operating systems, than to
any legitimate concern that Microsoft will engage in unlawful conduct.
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United Shoe, 391 U.S. at 250, and restoring competition to the relevant market, Ford Motor Co.,
405 U.S. a 573. While the Court’s ability to impose aremedy in an antitrust case is not “merely
to end the specific illegal practices,” Int’l Salt, 332 U.S. at 401, there is no authorization for the
Court to “interfere with ordinary commercial practices” Bausch & Lomb, 321 U.S. at 728.
Intervention into a market outside of and unrdated to the monopoly market is not justified
merely because Microsoft has begun to compete in the new market and such competition is
feared.

4. Web Services

The analysis of Plaintiffs’ arguments relativeto Web servicesis similar to the analysis
applied to handheld devices. Plaintiffs attempt to relate the emerging area of Web servicesto
this proceeding primarily by emphasizing the seemingly collective recognition in the industry
that Web services comprise the new computing platform. See supra Part 111.B.3.d. Y et the mere
importance of Web services to Microsoft and the industry as awhole is not sufficient to justify
extending the remedy in this case to regulate Microsoft’s conduct in relation to Web services.
Although Paintiffs assume that Microsoft will engage in anticompetitive conduct in the futurein
conjunction with its participation in this emerging area of technology, this case cannot be used as
avehicle by which to fight every potential future violation of the antitrust laws by Microsoft
envisioned by Microsoft’s competitors. “[A] district court may not enjoin all futureillegd
conduct of the defendant, or even all future violations of the antitrust laws, however unrelated to
the violation found by the court.” Zenith Radio, 395 U.S. at 133. The Court may only restrain
commission of the unlawful acts and other related unlawful acts. 1d.

Plaintiffs argue that Web services carry the potential to decrease reliance upon personal
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computers while increasing reliance upon other computing devices, emphasizing that a number
of non-PC devices will have the capacity to access Web services. In thisregard, much of
Plaintiffs’ focus relative to Web services identifies the potential of Web services to enable other
devices, such as handheld devices and cellular phones, to erode the market for personal
computers. Therefore, argue Plaintiffs, use of these devices may grow so popular that
dependence on and the popularity of the persona computer will decrease. Whether Plaintiffs
theory on this point is correct or not, Plaintiffs have not explai ned how the increase in the use of
non-PC devices in conjunction with Web services will reduce Microsoft’s monopoly in the
market for PC operating systems. Asthe Court noted above, mere reduction in the popularity of
the PC and the ensuing reduction in the absolute demand for Microsoft’s Windows operating
system does not necessarily “pry open to competition” the market for PC operating systems.
Int’l Salt, 332 U.S. at 401.

The testimony offered by Plaintiffs regarding handheld devices and Web services-
technologies which are largely unreated to the findings of liability in this case—reflects afear
that Microsoft will parlay its stronghold on the market for Intel-compati ble PC operating systems
into a position of power in other markets, such as the market for handheld computer operating
systems or Web services. See supra Part [11.B.3.d. 1n many respects, the concerns raised by
Plaintiffs resemble allegations or predictions that Microsoft will attempt to monopolize these
new markets or allegations that Microsoft is attempting to leverage its power in the market for
Intel-compatible PC operating sysems to obtain a competitive advantage in a secondary

market.>> Without addressing the validity of any such assertion, the Court observes that the

*The Court notes as an aside that the viability of the latter theory, known as a “monopoly
leveraging” theory, “isin serious doubt.” Microsoft, 1998 WL 614485 at *26. The digrict court
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concerns raised by Plaintiffs and their witnesses relevant to other markets are largely
unconnected to the specific facts for which Microsoft has been found liable and, therefore, are
more appropriately addressed as separate claims, in a separate suit, should Microsoft engage in
such conduct and should Plaintiffs deem it appropriate to file one. Though it is plainly tempting
to view this case as a means by which to curtail Microsoft’s competitive conduct in awide array
of new markets, antitrust law does not authorize this Court to regulate the conduct of an antitrust
violator in areas bearing little relation to the violation. See Zenith Radio, 395 U.S. at 133. In
order to include remedy provisions addressing Web services and handheld devices, Plaintiffs
must satisfy a minimum threshold: “The test is whether or not the required action reasonably
tends to disdpate restraints and prevent evasions.” Bausch & Lomb, 321 U.S. at 726. In short,
the Court determines that, remedy provisions crafted to address Web services and handheld
devices do not satisfy this test.

The Court’ s determination that Web services are not appropriately addressed by the
remedy rendersirrelevant awide array of testimony regarding server-to-server interoperation
and server-to-non-PC device interoperation. Similarly, the Court’ s determination that handheld
devices are not appropriately addressed by the remedy renders irrelevant significant portions of
testimony relating to interoperation between such devices and PCs or servers. Accordingly, to
the extent that Plaintiffs presented testimony on these subjects, the Court concludes that the
testimony is not relevant to the issue of aremedy in this case and, therefore, declines to address

this testimony.

in this case rejected an earlier attempt to advance a monopoly leveraging theory in this case on
thisbasis. Id. at *26-27.
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5. Middleware

The Court returns at last to the discussion of “middleware” which prompted the Court’s
examination of the new technologies identified by Plaintiffs. In summary form, Plaintiffs argue
that the vast expansion of “middleware” to include the technologies discussed above is
demanded by the fact that the PC ecosystem, meaning generally the combination of PC hardware
and software products, has changed significantly since the events of the mid-1990s that gaverise
to liability in this case and continues to change. See generally Pl. Opp’nto Def. Mot. in Limine
to Exclude Testimony on Products Unrelated to the Limited Ground of Liability Upheld by the
Ct. of Appeals; Pl. Supp. Mem. in Opp’n to Def. Mot. in Limine to Exclude Testimony on
Products Unrelated to the Limited Ground of Liability Upheld by the Ct. of Appeals. Because of
this constant, fast-paced evolution, Plaintiffs contend that the remedy the Court imposes must
reach beyond the “middleware threats’ to the Windows monopoly of the liability era and search
for new “platform threats.” Conversely, Microsoft objects to the expansion of protection to these
technologies, in part, on the grounds that Plaintiffs have failed to articulate any theory which
forms a nexus between these technol ogies and the restoration of competition in the relevant
market. See generally Def. Mot. in Limine to Exclude Testimony on Products Unrelated to the
Limited Ground of Liability Upheld by the Ct. of Appeals; Def. Mot. in Limine to Exclude
Testimony About Events That Allegedly Occurred Before June 24, 1999. Having considered
these arguments, the Court concludes that Plaintiffs treatment of middleware is flawed and,
therefore, must be rejected. Concordantly, the Court determines to adopt Microsoft’ s treatment
of middleware for use in the Court’s order of remedy.

Undoubtedly, an effective remedy must be sufficiently forward-looking to extend beyond
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the specific middleware threats addressed during the liability phase, such that Microsoft cannot
simply repeat the same conduct with respect to other existing and similar categories of
middleware functionality and even to categories of middleware functionality which have not yet
been conceived. Zenith Radio, 395 U.S. at 132-33. Notwithstanding the need and
appropriateness of a forward-looking remedy, the Court treats every expansion of protection
with great caution and makes every atempt to craft aremedy which isno more expansive than
necessary. See Bausch & Lomb, 321 U.S. at 728. Asdaborated in detail supra, itis clear that
Plaintiffs seek to treat as“middleware” awide variety of technologies to which the relationship
of liability in this case is either remote or nonexistent. Although Plaintiffs have argued that such
technologies are merdy the most nascent “middleware platform threats,” the Court finds that
most of these technologies are fundamentally different from the “middleware threats’ that have
been discussed previously in this case.

Plaintiffs’ definition of “middleware” and their ensuing definition of “Microsoft
Middleware Product” are irreparably flawed in their attempt to capture within their parameters
all software that exposes even asingle API.>*® See supra Parts111.B.2.a-b, 111.B.3, 111.C.1-4. The
commonality between all software productsthat expose APIs and the middleware addressed at
the liability phase isinsufficient, on its own, to justify expansion of the terms of the Court’s
remedy to address nearly every software product. See Microsoft, 56 F.3d at 1460 (* Even where
the government has proved antitrust violations at trial, the remedies must be of the ‘ same type or

class asthe violations, and the court is not at liberty to enjoin ‘all future violations of the

*Reflecting Plaintiffs’ view that middleware is any software which exposes APIs, many
of Plaintiffs’ witnesses testified throughout this proceeding that particular pieces of software are
“middleware.” The Court rejects this use of the term as fundamentally in conflict with the use of
the term throughout the liability phase of this proceeding.
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antitrust laws, however unrelated to violations found by the court.””) (quoting Zenith Radio, 395
U.S. at 132-33). Such broad and unjustified expansion ignores the Supreme Court’ s caution that
the Court must be “ careful to avoid constructions of § 2 which might chill competition, rather
than foster it.” Spectrum Sports, 506 U.S. at 458.

Even where Plaintiffs’ definitions of “middleware” and “Microsoft Middleware Product”
are more specific in identifying software according to its functionality or brand name, rather than
by the fact that it exposes APIs, Plaintiffs have included functiondity in the definition which is
sufficiently distinguishable from the middleware threats addressed during theliability phase such
that these software products are not properly treated as “the same or similar” to the products
addressed during the liability phase. See supra Parts|11.B.2.a-b, 111.B.3, 111.C.1-4. For the vast
majority of the software technologiesidentified in Plaintiffs' definitions of “middleware” and
“Microsoft Middleware Product,” Plaintiffs fail to offer evidence which the Court deems
sufficient to support aconclusion that these technol ogies have the potential to evolve into
platforms for other applications in a manner akin or equivalent to that possessed by Navigator
and Java. Id. Indeed, many of these technologies are patently non-nascent and have yet to show
any promise of evolving into substantial platforms for other applications. Id.

In addition, Plaintiffs include as “Microsoft Middleware Products’ software which has
never been included or “integrated” into Microsoft’s PC operating system products. /d.
Inclusion of a particular functionality in Windows is integral to the theory of liability, because it
was thisindusion of middleware functionality in its Windows products in a manner that worked

to the absol ute exclusion of competing non-Microsoft middleware®” that gave rise to significant

>"The Court notes for the sake of clarity that the significance of Microsoft’sincorporation
of particular functionality into its operating system programs in conjunction with the liability
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portions of liability in this case.®® For both Navigator and Sun’s Java, Microsoft developed its
own implementation or version of the technology, namely |E and the Microsoft JVM.

Microsoft’ s “campaign” against Navigator and Javaincluded the bolstering of its own versions
of these technologiesto the exclusion of Navigator and Sun’s Java. See Microsoft, 253 F.3d a
59-78. Far from amere technicality, Microsoft software which has never been incorporated or
“integrated” into Microsoft’ s operating system products warrants exclusion from treatment as the
Microsoft counterpart to third-party middleware threats in the context of this remedy.

Beyond inaccurately reflecting the definition of “middleware” utilized in theliability
phase, Plaintiffs' definition is vague and ambiguous, rendering compliance with the terms of
Plaintiffs’ remedy which are reliant upon this definition to be largely unenforceable. See
supra Part 111.B.2.b. Therefore, this aspect of Plaintiffs’ “middleware” definition is at odds with
precedent on the subject of antitrust remedies, see Int’l Salt, 332 U.S. at 400, and the law of
remediesin general. Fed. R. Civ. P. 65(d); Atiyeh v. Capps, 449 U.S. 1312, 1317 (1981).

In sum, the Court finds that Plaintiffs’ “middleware” definition, though aremarkable feat
of semantic gymnastics, does not reflect accurately the use of that term throughout the earlier

portion of this proceeding and includes products and technol ogies which are readily

distinguishable from the middleware addressed earlier in this case. See supra Parts111.B.2.a-b,

findings pursuant to § 2 of the Sherman Act, though based upon a common set of facts, is
unrelated to Plaintiffs’ now-defunct claim that such incorporation constitutes illegal tyingin
violation § 1 of the Sherman Act. See Microsoft, 253 F.3d at 84 (* The facts underlying the tying
allegation substantially overlap with those set forth . . . in connection with the § 2 monopoly
maintenance claim.”).

A dmittedly, one might argue that some of the functionalitiesidentified in Microsoft’s
definition of “Microsoft Middleware Product” have not been shown to be true middleware, but
there exists no objection by either party to the inclusion of these functionalities in the scope of
protections afforded by the remedy and, thus, no issue for the Court to resolve in thisregard.
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[11.B.3, 111.C.1-4. In essence, Plaintiffs have expanded the parameters of the defining
characteristics of the middleware threat so as to include virtually any piece of software. Id. To
do so in conjunction with aremedia decree impermissibly threatensto interfere with ordinary
and legitimate commercial practices inherent in Microsoft’ s participation in the software
industry. See Spectrum Sports, 506 U.S. at 458; Bausch & Lomb, 321 U.S. at 728. In addition,
as Plaintiffs have included a great amount of software in their definition which has not been
shown to possess the capability of serving as a“platform,” there is no basis upon which the
Court can conclude that remedial assistance for this wide array of software will lower the
applications barrier to entry into the PC operating system market. Absent evidencethat a
remedy which addresses non-platform software will facilitate competition in the monopolized
market, the Court seeslittle justification for inclusion of such software within the scope of the
remedy. Ford Motor Co., 405 U.S. at 573. The Court, therefore, declines to use Plaintiffs
definition of “middleware” and the definitions related thereto in the remedial decree.
Conversely, the Court finds that the treatment of middleware and the related definitions
in Microsoft’ s proposed remedy more closely reflect the meaning given to the term from the
inception of this proceeding. Microsoft’s treatment of middleware appropriately expands
beyond the specific middleware addressed during the liability phase to address new potential
platform threats which possess many of the defining characteristics of the middleware identified
by Judge Jackson. See supra Part 111.B.2.a. Accordingly, Microsoft’ s treatment of middleware,
as addressed in its definitions of “Non-Microsoft Middleware’ and “Non-Microsoft Middleware
Product,” aswell asin its definitions of “Microsoft Middleware” and “Microsoft Middleware

Product,” accords with the notion that the remedial decree “is not limited to prohibition of the
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proven means by which the evil was accomplished, but may range broadly through practices
connected with acts actually foundto beillegal.” Gypsum, 340 U.S. at 88-89. The Court’s
remedial decree reflects this determination, adopting the treatment of middleware advanced by
Microsoft inits remedy proposal. See supra Part 111.B.2.a.

Notwithstanding this general conclusion, and over Microsoft’ s objection, the Court has
determined that at least one of the technologies identified by Plaintiffs, server/network
computing, is appropriately addressed in some respect by the remedy in this case, to the extent
that the server operating systems host applications which will ultimately run “for” the desktop.
Respecting the fact that the server/network computing model described above does not fit
precisely within the middleware definition used in this proceeding up to this point, the Court
determines not to manipulate the use of the term in order to address this area of computing.
Rather, as discussed in greater detail infra Part 1V.E, the Court’ s remedy will address the
potential of server/network computing to aid in eliminating the consequences of Microsoft’s
illegal conduct without giving middleware a definition different than that employed during the
earlier stages of thiscase. Nat’l Soc’y of Prof’l Eng’rs, 435 U.S. at 698.

The Court aso notes that, to the extent that interactive television software can be proven,
in the future, to have been ported from TV set-top boxes to run on a Microsoft PC operating
system and expose a range of functionality to ISV s through published APIs, such technology
would be included automatically in a number of the Court’s remedy provisions.

D. Alleged “Bad” Acts by Microsoft

Throughout this phase of the proceeding, Plaintiffs have recited for the Court’ s benefit

countless findings of fact entered by Judge Jackson during the liability phase regarding actions
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taken by Microsoft. These findings recount various actions taken by Microsoft which can be
characterized as improper or unsavory in one respect or another and, at the very least, harmful to
its competitors. Significantly however, many of these findings were ultimately not relied upon
by the district court in conjunction with the imposition of liability for violation of 8 2 of the
Sherman Act. Concordantly, initsreview of the district court’s liability findings, the appellate
court did not have occasion to rely upon the vast majority of factual findings entered by the
district court, but not cited by the district court as abasisfor § 2 liability. These factual findings,
abundant and damning as they appear, have not, in fact, been weighed for competitive and
anticompetitive effect. It has never been the contention of the parties that, during this remedy
phase of the proceeding, the Court should undertake such abalancing of anticompetitive effect
and procompetitive judtification with regard to these factual findings. Asaresult, these factual
findings, standing al one and unconnected to specific liability findings, cannot be utilized to
justify specific remedial provisions.

It istempting, as Plaintiffs Proposed Findings of Fact illustrate, to rely upon the multiple
accounts in Judge Jackson’s Findings of Fact of Microsoft conduct that is harmful to its
competitors, malicious, and severe, in order to justify the imposition of an equally severe remedy
in this case. Such reliance, however, ignores the careful admonition of the appd late court that
this conduct cannot be condemned as exclusionary, even where the intent behind it is
anticompetitive, unless there has been a showing that the “monopolist’s conduct on balance
harms competition.” Microsoft, 253 F.3d a 59. As the gppellate court observed, “[e]ven an act
of pure malice by one business competitor against another does not, without more, state aclaim

under the federal antitrust laws. . ..” Id. at 58 (quoting Brooke Group Ltd. v. Brown &
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Williamson Tobacco Corp., 509 U.S. 209, 225 (1993)) ( quotation marks omitted). The federal
antitrust laws “ do not create afederd law of unfair competition or * purport to afford remedies
for all tortscommitted by or against persons engaged in interstate commerce.”” Brooke Group
Ltd., 509 U.S. at 225 (quoting Hunt v. Crumboch, 325 U.S. 821, 826 (1945)). Harm to “one or
more competitors,” however severe, is not condemned by the Sherman Act in the absence of
harm to the competitive process and thereby harm to consumers. Microsoft, 253 F.3d at 58
(emphasis omitted).

The fact that Judge Jackson entered factual findings in the context of an antitrust suit is
itself not sufficient to justify addressing with a remedy the conduct described in these findings.
“Whether any particular act of amonopolist is exclusionary, rather than merely aform of
vigorous competition, can be difficult to discern . . ..” Id. Therefore, because no court has yet
found that the acts identified in the Findings of Fact, but not relied upon for the imposition of
liability, visited any harm upon competition, let aone a harm which was not outweighed by the
simultaneous procompetitive effect, this Court cannot presume that each of the actsidentified in
the Findings of Fact merits consideration equa with those acts which were found to be
anticompetitive in violation of 8§ 2, nor that these acts merit any special weight.

In addition to Plaintiffs' reliance upon the portions of Judge Jackson’s Findings of Fact
in justifying the imposition of certain conduct restrictions upon Microsoft, Plaintiffsidentify a
number of new and, for lack of a better term, allegedly “bad” acts taken by Microsoft both prior
and subsequent to the imposition of liability. Plaintiffsinsist that they do not intend these “bad”
actsto be viewed by the Court as new allegations of anticompetitive conduct. Rather, Plaintiffs

offer these new examples as evidence of conduct which issimilar to or a continuation of conduct
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identified during the liability phase of this proceeding. In some instances, Plaintiffs attempt to
relate the new conduct to that which gave rise to the findings of liability in this case. However,
in most instances, Plaintiffs relate this more recent conduct to conduct discussed by Judge
Jackson in his Findings of Fact, but unaddressed in terms of liability. The Court, throughout this
opinion, examines various examples of Microsoft conduct identified by Plaintiffsin order to
determine whether it issufficiently related to the liability imposed by the appellate court to
justify consideration by this Court in conjunction with the crafting of aremedy.
Notwithstanding this gpproach, because Plaintiffs identify an elaborate series of new “bad” acts
by Microsoft relating to Microsoft’ s alteration and extension of industry standards, use of
proprietary technology, disclosure of technical information, or lack thereof, and the ensuing
effect of all of this conduct upon interoperability in the context of server/network computing, the
Court will address these acts en masse. After reviewing the evidence in this regard, the Court
concludes that the alleged “bad” acts are tenuously related to the liability findings and, therefore,
are of little usein crafting aremedy.

L Findings of Fact-Allegedly New “Bad” Acts Relating to Interoperation

a. Kerberos

Kerberos is a security protocol that provides a mechanism for “authenticating” a user to a
computing network. Short § 67; Tr. at 5515 (Short); Tr. at 5831-32 (Madnick). Authentication
is the process by which aserver determines whether a client computer should be permitted to
access the network (i.e., whether the user is who he/she says he/she is). Short § 67; Tiemann
91 159; Tr. at 5515 (Short). Authentication is usually accomplished by the user entering a User

ID and apassword. Ledbetter 152; Short § 67.
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Authorization is a separate process by which a server determines whether a client
computer is entitled to use a particular network resource (i.e., which files on the network the user
can access). Ledbetter §52; Shapiro §179; Short 1 68; Tiemann § 159. Authorization usually
takes place after the user has successfully completed authentication. Ledbetter 1 52; Shapiro
1179. The Kerberos specification does not address how users are authorized to access network
resources. Short 1 68.

When Microsoft implemented the Kerberos protocol, it added Windows-specific
authorization data (in the form of a Privilege Access Certificate or “PAC”) in the “ Authorization
Data’ field of Kerberos “tickets.” Short 9 72. This addition permits the same Kerberos ticket to
contain both authentication and authorization information. Short  72. The addition constitutes
aproprietary extension of the otherwise open sandard, and thus, the extension cannot be utilized
by third parties unless Microsoft discloses the extension. Asaresult, a non-Windows client
interoperating with a Microsoft server cannot make use of dl of the same authorization services
as aMicrosoft Windows client interoperating with a Microsoft server. Tr. at 5833-36
(Madnick).

It is undisputed that Microsoft’ s proprietary extension of the Kerberos open standard is
not technicdly inconsistent with the open standard, because a portion of the open standard was
left “undefined,” with the expectation that software developers could use the field to extend the
open standard to support their particular implementations. Tiemann 1 161-62; accord Madnick
9 105. Microsoft’s extension fulfills this expectation, but because Microsoft did not disclose its
extension, Plaintiffs’ witnesses complained that the extension violated the “ spirit” of the open

standard. See, e.g., Tiemann Y 162.
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Microsoft presents testimony that Plaintiffs' complaints with regard to the undisclosed
portions of Microsoft’s Kerberos extension should have been resolved by Microsoft’s February
2002 submission regarding the K erberos extension to the Internet Engineering Task Force
(“IETF"), amgjor standards-setting body. Madnick  102; Short § 74; Tr. at 5519-20 (Short).
Despite this testimony, on behalf of Plaintiffs, Michael Tiemann, Chief Technology Officer of
Red Hat, Inc., Tiemann 1, questioned the adequacy of the submission and argued that the issue
isunresolved. Mr. Tiemann did not offer any evidence of the inadequacy of Microsoft’s recent
submission to the IETF and concedes that his doubts are speculative and hastily formed. See id.
19 165-66.

b. CIFS

In the early part of the last decade, Microsoft developed for use with Windows a protocol
called SMB used for file and print sharing. SMB was a proprietary protocol which, aslong asit
remained undisclosed, could only be used by Microsoft. Tiemann  136. Microsoft then
developed as a subset of SMB the “Common Internet File System” (“CIFS”) protocol, whichisa
file access protocol for use over the Internet that enables groups of users to share documents
securely across the Internet or within corporate intranets. Short §80. Eventually, third-party
developers reverse engineered portions of the SVIB and CIFS protocols, creating SAMBA, an
open-source implementation® of the protocols that enables non-Microsoft servers to perform file

and print sharing functions with Microsoft server and client operating systems. Tiemann 137,

%9 “Open source” refersto a“movement” or business model within the software
community in which the source code for the software is made publicly available, often pursuant
to terms which grant a license free of charge, with the proviso that any redistribution of the
source code, whether modified or unmodified, must dso be made publicly available for license
free of charge. Tiemann  33.
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Short §83. Mr. Tiemann alleged that the proprietary nature of the SMB and CIFS protocols
hinder interoperability between a Windows client and a Linux server. Tiemann Y 136. Though
he conceded that the SAMBA project has enabled some interoperability, Mr. Tiemann noted that
such reverse-engineered solutions are effective only until Microsoft choosesto alter the
technology. /d. §141. Mr. Tiemann contended that “ Microsoft’ s implementation of SMB and
then CIFS was designed to defeat interoperability and protect its desktop operating system
monopoly.” Id. §142. Microsoft did not offer any evidence which explainsits conduct with
regard to CIFS and SMB. Robert Short, Vice President for Windows Core Technology at
Microsoft, Short 1 1, testified, however, that Microsoft has, or will license the CIFS and SMB
protocols pursuant to Microsoft’ s settlement agreement with the United States®® /4. 1 84.

c Directory Services, LDAP, ADSI

Server operating systems must have some type of directory to keep track of information
about the network. Madnick 113; Short 88. A full-featured directory storesinformation
about users, organizations, sites, systems, applications, files, printers and almost any other object
that can exig in acomputing network. Short ] 88; see also Ledbetter 51. “Active Directory”
is the name given to the directory included in the Windows 2000 Server operating system.

Bennett § 198; Madnick § 114; Short 1 88. Server operating systems produced by other software

®The Court discusses the extent to which Microsoft will be required to disclose
communications protocols pursuant to the remedy in this case infra Part 1V.E. To the extent that
the CIFS and SMB protocols are natively supported by Windows and are used to interoperate, or
communicate, with aMicrosoft server, they will be disclosed pursuant to the Court’s remedial
decree. Id. Such mandatory disclosure, however, is not based upon a determination that
Plaintiffs’ allegations of “bad” acts warrant aremedy, but upon the Court’ s determination that
network/server computing is sufficiently akin to middleware that communications protocols used
by Windows to interoperate natively with Microsoft servers should be disclosed in order to
facilitate interoperation between Windows clients and non-Microsoft servers. See supra Part
[11.C; infra Part IV .E.
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companies have similar directories, including eDirectory in Novell NetWare, iPlanet Directory
Server in Sun Solaris, and SecureWay Directory in IBM AlIX. Madnick § 114; Short 88; Tr. at
1497-98 (L edbetter).

The Lightweight Directory Access Protocol (“LDAP”) isan industry standard protocol
for directory services. Tiemann 1 151; Bennett  198; Short § 89. The Active Directory Service
Interfaces (“ADSI”) are a set of interfaces that any software program running on different
versions of Windows 2000 or on Windows XP Professional can use to access multiple directory
services in addition to Active Directory. Short §90. Mr. Tiemann alleges that Microsoft’s
ADSI constitutes a proprietary extension of LDAP that remains undisclosed and undocumented.
Tiemann 1 152. Mr. Tiemann therefore asserts that “Microsoft’ s extension of LDAP in Active
Directory puts his firm, Red Hat, a a competitive disadvantage vis-a-vis Microsoft’ s offerings,
not because Red Hat engineers are not capable of providing competing functiondity, but because
of alack of disclosure that renders them unable to communicate that functionality to Microsoft
clients and servers under the ADSI protocol.” Tiemann §153. On behdf of Microsoft, Mr.
Short disputes Mr. Tiemann’s assertion that LDAP is undisclosed and contends instead that the
protocol is fully disclosed and documented on the Microsoft Developer Network (“MSDN”).
Short 1 91.

d. DS

The SQL server is Microsoft’s database server. Tiemann § 143. The Tabular Data
Stream protocol (“TDS’) is a proprietary, undocumented protocol that Microsoft uses to
communicate between Microsoft desktop PCs and SQL servers. Id. TDS enables various

Microsoft applications such as Office to view and access the data stored in a SQL server. Id.

100



Like CIFS, TDS haslargely been reverse engineered, but there remain portions which have not
yet been reverse engineered. /d. 144. Mr. Tiemann alleges that without a full implementation
of TDS, Red Hat is unable to provide applications that would allow Linux® clients to access
information stored on Microsoft’s SQL servers or to allow Linux serversto interoperatein a
certain manner in a SQL server network. Tiemann 11 143-44. One of Microsoft’s computer
science experts, Dr. John Bennett, a professor in the Departments of Computer Science and
Electrical and Computer Engineering at the University of Colorado at Boulder, Bennett 1, does
not directly dispute the allegation that Microsoft has not disclosed TDS for third party use. /d.
1194; Tr. at 7150-54 (Bennett). Dr. Bennett avoids the point with the assertion that there exists
areverse-engineered product, referenced by Mr. Tiemann, Tiemann Y 144, which makes some of
the TDS functionality available for use by non-Microsoft PC clients when interoperating with
Microsoft’s SQL server. Bennett §194; Tr. at 7150-54 (Bennett). Dr. Bennett further observes
that the product at issueis a* server application, not even an operating system.” Bennett 1 194.

e. MAPI

MAPI isaprotocol designed by Microsoft and used for communication between the
Microsoft Outlook client and the Microsoft Exchange server. Bennett 1 157. Plaintiffs
witnesses identified MAPI as the industry standard for “ server-based messaging system
software.” Ledbetter §83. Since widespread use of MAPI was adopted, Microsoft has extended
the standard and maintains proprietary, undisclosed portions of the MAPI protocol. Bennett |

159; Ledbetter § 84; Tiemann § 147. Asaresult, there are some functions that non-Microsoft

8| inux is an ‘open source’ operating system tha was created, and is continuously
updated, by a global network of software developers who contribute their labor for free.”
Findings of Fact 150. Mr. Tiemann'sfirm, Red Hat, claims to be “the leading distributor of the
Linux operating system.” Tiemann | 1.
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servers cannot provide because of an inability to communicate through the MAPI protocol with a
Microsoft Outlook client. Tiemann 11 148-49. Mr. Tiemann maintains that thisinability to
interoperate is the goal of Microsoft’s proprietary extension. Tiemann 1 149. Although
Microsoft, through Dr. Bennett’ s testimony, concedes its rel uctance to disclose certain
information, Microsoft maintains that its implementation of MAPI is an innovation like any
other, which enables the company to “distinguish its products from those of its competitors.”
Bennett 1 159.

f MUP

A portion of the Windows operating system isknown as the Multiple UNC (Universd
Naming Convention) Provider or MUP. Ledbetter 122. The MUP is Microsoft’s proprietary
code that facilitates communications between clients and serversin anetwork. Id. §123. The
MUP facilitates communications between Windows clients and multiple serversin anetwork by
directing calls from aclient PC to the server that the customer has selected to provide the
services requested by the call. Id. 1 123; Short 199. Microsoft revised the MUP codefor its
release of Windows NT 4.0 on August 9, 1996, and as aresult of the revision, requests for
services by Novell serversin those networks slowed significantly, creating the illuson that
Microsoft servers could handle requests for remotely-stored files much faster than Novell
servers. Ledbetter 1 127, 140; Bennett 1 163-64. Novell complained to Microsoft and was
dissatisfied with the speed and manner in which Microsoft corrected the problem. Ledbetter
11 134-36.

Dr. Ledbetter suggested that Microsoft intentionally designed the MUP modifications to

create aresult detrimental to Novell. Tr. at 1795-97 (Ledbetter). On behalf of Microsoft, Mr.
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Short responded that such an implication is without basis. Short 1 99-101. Dr. Bennett further
noted that the problem described by Dr. Ledbetter was not limited to non-Microsoft software and
that similar delays could be experienced by Microsoft network service providers. Bennett

111 164-65. Microsoft appears to have fully resolved the MUP problem with the release of
WindowsNT 4.0 Service Pack 4.0 in September of 1998. Bennett Y 165; see also Tr. at 1799
(Ledbetter).

In general, Microsoft denies that it ever seeks to frustrate interoperability by using
proprietary technologies and standards, rather than industry standards, to disadvantage
competitors. Instead, Microsoft insists that because it, like any firm, has somelimitation on its
resources, its decisions regarding interoperability merely reflect its decisions regarding resource
alocation. In thisregard, Microsoft contends that it does not intend to make technol ogy
incompatible, but that such outcomes may result from Microsoft’s allocation of its own resources
in response to the demands of the market. Tr. at 4559 (Gates).

2. Old “Bad” Acts Relating to Interoperation

Inasimilar vein, Plaintiffs point to specific factual findings entered by Judge Jackson
regarding other “bad” acts in relation to Microsoft’ s disclosure of technical information. For
example, Plaintiffs direct the Court to Findings of Fact 1 90-91, wherein Judge Jackson found
that Microsoft knowingly withheld “critical technical information” from Netscape, hindering
Navigator’s ability to interoperate with Windows 95. /d. 190. Judge Jackson also found that
Microsoft withheld “a scripting tool that Netscape needed to make its browser compatible with
certain dial-up ISPs.” Findings of Fact. 192. Lastly, Plaintiffs direct the Court to Findings of

Fact 1129 in which Judge Jackson recounted that Microsoft offered IBM early accessto its
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source code, a blandishment enjoyed by a handful of other OEMs, on the condition that IBM
pre-install Microsoft’s applications in place of competing applications. Id. §129. From these
acts, Plaintiffs assert that “Microsoft has used the timing of disclosure of technical information
needed to interoperate with the Windows platform for the purpose of directly disadvantaging its
platform rival Netscape.” Pl. Prop. Findings of Fact §588. Judge Jackson did not ascribe any
liability for the above-described acts. See Microsoft, 87 F. Supp. 2d 34.

3. Conclusions Regarding “Bad” Acts Evidence

Pointing to both new and old “bad” acts, Plaintiffs argue that Microsoft’ s ability to hinder
interoperability must be curtailed by mandating the disclosure of vast amounts of technical
information and by requiring Microsoft to continue to support “industry standards’ in any
instance where Microsoft has made an alteration to such a standard. Plaintiffs attempt to justify
such remedial provisions by relating al of the above “bad” acts, new and old, concerning the
release of technical information to the appellate court’ s imposition of liability. See, e.g., Pl.
Prop. Findings of Fact {1 581-585, 1279. Upon review of Plaintiffs' allegations of “bad”
conduct by Microsoft relating to interoperability and the ligbility findings in this case, the Court
concludes that Plaintiffs’ allegations in this area bear only aremote relationship to the liability
findings. Asaresult, Plaintiffs reliance upon this series of allegedly “bad” acts by Microsoft
carries little weight, if any, in the Court’ s determination of the appropriate remedy in this case.

a. Insufficient Nexus to Java Developer Tools Deception

Seeking to link this“bad” act evidence to the liability findings in this case, Plaintiffs
direct the Court to the appellate court’s finding with regard to Microsoft’s “ software

development tools. . . created to assist ISVsin designing Java applications’ that Microsoft
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included inits “ Javaimplementation.” Microsoft, 253 F.3d a 76. These tools, like Microsoft’s
JVM, were incompatible with Sun’s cross-platform aspirations for Java. Id. The appellate court
expressly noted that such incompatibility was“no violation, to be sure,” but deemed illegal
Microsoft’ s deception of software developers regarding the Windows-specific nature of the

tools. Id. at 76-77. Asaresult of the deception, developers who relied upon Microsoft’s “ public
commitment to cooperate with Sun” and utilized the Microsoft Java tools unknowingly created
applications that would only run on the Windows operating system. /d. at 76. Finding that the
deception was no error on Microsoft’s part, but instead was part of Microsoft’ s anticompetitive
strategy to undermine cross-platform Java, and in the absence of any procompetitive justification
for the action, the appellate court found Microsoft to be in violation of § 2 of the Sherman Act.
Id. at 76-77.

While this was undoubtedly reprehensible behavior, of paramount significance in the
Court’ s examination of this liability finding is the fact that the imposition of liability for
Microsoft’ s Java tools concerned not the tools' incompatibility with cross-platform Java, but
Microsoft’ s deceptive conduct. Id. The Court, therefore, rejects Plaintiffs suggestion that the
imposition of liability for Micraosoft’ s deception regarding its Java developer tools in any way
condemns Microsoft’s decisions to depart from industry standards or to utilize a proprietary
standard in the absence of deception regarding the departure. See supra Part 111.D.1. The Court
further observes that Plaintiffs’ allegations regarding Microsoft’ s alteration of industry standards
and use of proprietary technology more closely resemble conduct for which the appellate court
expressly rejected liability, than conduct condemned by the appellate court. 7d. In particular, the

actions about which Plaintiffs complain are not unlike Microsoft’ s implementation of its own

105



JVM incompatible with Sun’'s VM. Compare id., with Microsoft, 253 F.3d at 74-75. Microsoft
proffered a procompetitive justification for its development of an incompatible VM, which was
found to outweigh the anticompetitive effect of the implementation. Microsoft, 253 F.3d at 74-
75. Similarly, Microsoft’sinclusion of its own Javaruntime in every copy of Windows so as to
ensure ubiquity also was found not to violate the antitrust laws. Id. at 75.

Just as “amonopolist does not violate the antitrust laws simply by developing a product
that isincompatible with those of itsrivals,” id., little, if anything, inthe liability findings of this
case could be construed to indicate that, as a general rule, a monopolist’ sdecision to dter
industry standards or implement a proprietary version of such standardsin its own product or
technology, without more, violates the antitrust laws. This Court undoubtedly has the discretion
to “uproot al parts of anillegal scheme-the valid aswell asthe invalid—in order to rid the trade
or commerce of all taint of the [illegal conduct].” Paramount Pictures, 334 U.S. at 148. Still,
“[i]n resolving doubts as to the desrability of including provisions designed to restore future
freedom of trade,” this Court isinstructed to weigh the “circumstances under which the illegal
actsoccur.” Gypsum, 340 U.S, at 89.

In thisinstance, the appellate court was very clear as to which portions of Microsoft’s
conduct were anticompetitive in their effect so asto violate the antitrust laws and which portions
of Microsoft’s conduct were rendered legitimate by a procompetitive jugification. This Court
cannot ignore the careful and nuanced distinctions drawn by the appellae court in order to
justify the prohibition of conduct which bearsonly alimited resemblance to a narrow part of an
anticompetitive scheme. Asaresult, the Court finds Plaintiffs' focus on Microsoft’ s alterati on of

industry standards and reliance upon undisclosed proprietary technologies to be largely
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misplaced. Plaintiffs’ focusignores the totaity of the circumstances, and it venturesinto areas
of conduct which, at best, are only tangentially related to the conduct for which Microsoft has
been found liable.

b. Insufficient Nexus to First Wave Agreements

Plaintiffs also focus, in this context, upon Microsoft’ s treatment of technical information
in conjunction with the First Wave Agreementsiit entered into with various ISVs. Inthis
context, Microsoft wasfound to have provided preferential technical support and conditioned
receipt of technical information in exchange for ISV promises to promote exclusively the
Microsoft VM and IE. Microsoft, 253 F.3d at 71-72 (discussing Microsoft’s First Wave
Agreements with ISVsregarding the use of |E); id. at 75-76 (discussing Microsoft’s First Wave
Agreements with ISV s regarding Microsoft’s VM). In relation to both the Microsoft VM and
|E, the First Wave Agreements were deemed to violate the Sherman Act inasmuch as they
effectively excluded the Sun-compliant VM and Navigator from significant channels of
distribution. Id. at 72, 75-76. Importantly, however, the appellate court expressly noted that the
mere fact that Microsoft exchanged “ costly technical support and other blandishments” in
conjunction with the agreements was not a basis for the imposition of liability. Id. at 75 (quoting
Findings of Fact 1 401); see also id. at 71-72 (describing Microsoft’ s use of “preferential
support” and “technical information” as consideration). Rather, it was the exclusive effect of the
agreements which led to the imposition of liability for Microsoft’s First Wave Agreements with
ISVs. Id. at 71-72, 75-76.

There are no liability findings in this case which condemn Microsoft solely for the use of

valuable technical information as consideration in contracting with third parties; only where such
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agreements required the use of Microsoft technology to the exclusion of third-party technol ogy
did the appellate court find antitrust violations. The circumstances described above regarding
Microsoft’s alteration of industry sandards, use of proprietary standards, and refusal to release
technical information are readily distinguishable from Microsoft’s conduct in relation to the First
Wave Agreements. Compare supra Part 111.D.1, with Microsoft, 253 F.3d at 71-72, 75-76.
Notably, none of the new allegations of “bad” acts described above arise in the context of
Microsoft entering into contracts or other negotiations predicated upon the provision of
technological information. See supra Part 111.D.1. Instead, Plaintiffs have merely identified a
series of circumstances where Microsoft allegedly withheld proprietary technica information to
the detriment of Microsoft’s competitors. Id. Asthe Court previously observed, action whichis
harmful to competitors does not, by itself, violate the antitrust laws. Microsoft, 253 F.3d at 58.
Although “[e]quity has power to eradicate the evils of a condemned scheme by
prohibition of the use of admittedly valid parts of an invalid whole,” Bausch & Lomb, 321 U.S.
at 724; see also Paramount Pictures, 334 U.S. at 148, Plaintiffs' focus on an entirely separate
series of alleged withholdings of proprietary technical information unrelated to any exclusive
dealswith ISVs, far exceeds mere eradication of Microsoft’s practice of promising technicd
information and other blandishments in conjunction with the First Wave Agreements. Compare
supra Part [11.D.1-2, with Microsoft, 253 F.3d at 58. The Court, therefore, does not regard the
alleged withholding of technical information described in Plaintiffs' most recent allegations as
synonymous with the anticompetitive conduct, or any part thereof, addressed by the appellate
court in conjunction with its review of the First Wave Agreements. On the same grounds, the

Court rejects the view that such alleged withholding of information be viewed as amere
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continuation of conduct found in whole or in part to violate the antitrust laws.

c. Nexus to Old “Bad” Acts

At best, some of the allegedly new “bad” acts described above bear alimited similarity to
the series of old “bad” acts from the liability phase because they concern the withholding of
technical information. See supra Part 111.D.1. Despite this limited similarity, Plaintiffs
allegations are not relevant to this phase of the litigation. Plaintiffs do not argue, nor doesiit
appear, that these “old” bad acts gave rise to any findings of liability against Microsoft for
violations of antitrust law. While the factual findings of old “bad” acts identified by Plaintiffs
are not benign acts by Microsoft, they were not found to violate the Sherman Act. Thereisno
need to “remedy” conduct for which no liability was ascribed, nor isthere a need to “remedy”
new conduct which bears a mere tangential similarity to such previously identified conduct.

Despite Plaintiffs’ protestations to the contrary, the Court finds that Plaintiffs allegations
with regard to Microsoft’ s conduct in the area of interoperability are, at their core, new
allegations of anticompetitive conduct. See id. Notwithstanding the Court’ s authority to exceed
the parameters of the precise conduct found to violate the antitrust laws in order to ensure an
effective remedy, there is no dispute that the Court is not at liberty to remedy new “bad” conduct
for which no liability has been ascribed. See Microsoft, 56 F.3d at 1460; see also Yamaha Motor
Co. v. FTC, 657 F.2d 971, 984 (8th Cir. 1981) (rejecting injunction on the ground that its
provisions extended “beyond any reasonable relationship to the violations found”). The parties
have agreed throughout this proceeding that it would be inappropriate now, during the remedy
phase of this proceeding, for the Court to consder and evauate for anticompetitive effect new

allegations against Microsoft. Accordingly, the Court finds that Plaintiffs new allegations of
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“bad” conduct relating generally to interoperation and more specifically, to Microsoft’s
ateration of industry standards, use of proprietary technology, and non-disclosure of technical
information, are inapposite to the narrow task at hand.

E. Causation Analysis

L Microsoft’s Simple Injunction Argument

Inasmuch as Plaintiffs seek to expand the scope of the conduct to be addressed by the
remedy in this case, Microsoft has sought to narrow the scope. In this regard, Microsoft
contends that, if Plaintiffs are entitled to any remedy,* they are entitled to no more than a simple
proscription against the offensive conduct. To justify its argument in this regard, Microsoft
relies upon the appellate court’ s determination that “[i]n devising an appropriate remedy, the
District Court also should consider whether plaintiffs have established a sufficient causal
connection between Microsoft’ s anticompetitive conduct and its dominant position in the OS
market.” Microsoft, 253 F.3d a 106. The gppellate court further observed tha “[a]bsent such
causation, the antitrust defendant’ s unlawful behavior should be remedied by ‘an injunction
against the continuation of that conduct.”” 7d. (quoting 3 AREEDA & HOVENKAMP, ANTITRUST
LAw 6504, at 67). Drawing from thislanguage, Microsoft insists that:

Establishing acausal connection sufficient tojustify morethan an injunction against
the 12 acts the Court of Appeals found anticompetitive would require each of the

following:

1. Proof that Navigator and Javawould have been successful software
productsthat would have achieved near ubiquitousdistribution absent
the 12 Microsoft acts found to be anticompetitive.

2. Proof that Navigator and Java then would have evolved into

#2Microsoft has maintained that Plaintiffs are not entitled to any remedy in this case. The
Court rejected these arguments, which were primarily advanced in Microsoft’s “ motion to
dismiss’ in an earlier Memorandum Opinion. State of New York, et al. v. Microsoft, No. 98-

1233, dlip op. (D.D.C. June 12, 2002).
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aternative software development platforms for general purpose
applications.
3. Proof that so many applications would have been written to run on

Navigator and Java (asopposed to running directly on Windows) that

the applications barrier to entry into the market for Intel-compatible

PC operating systems would have been significantly reduced.

4. Proof that oncetheapplicationsbarrier to entry had beensignificantly

reduced, other vendors would have entered the market for

Intel-compatible PC operating systems and thereby eliminated

Microsoft’s monopoly.
Microsoft Prop. Concl. of Law §109. In so arguing, Microsoft demands of Plantiffs precisely
what the appellate court deemed to be largely unattainable. The appellate court stated without
equivocation that “ neither plaintiffs nor the court can confidently reconstruct a product’ s
hypothetical technological development in aworld absent the defendant’ s exclusionary
conduct.” Microsoft, 253 F.3d @& 79. Moreover, the district court had already determined as a
factual matter that there was “insufficient evidence to find that, abbsent Microsoft’ s actions,
Navigator and Java already would have ignited genuine competition in the market for
Intel—compatible PC operating sysems.” Findings of Fact 1411. The appellate court was well
aware of thisfinding, Microsoft, 253 F.3d at 107 (quoting Findings of Fact Y 411), and did not
indicate that Plaintiffs must overcome it in order to obtan aremedy exceeding amere
proscription of theillegal conduct.

In addition, Microsoft’ s arguments relating to causation overl ook the context of the
appellate court’sanalyss. Throughout its discussion of causation, the appellate court addressed
the level of causation that must be established in order to justify aremedy of divestiture. Id. at
106-07. The treatise upon which the appellate court so heavily relied, Areeda and Hovenkamp’s

Antitrust Law, clearly digtinguishes the evidence of causation which isrequired for adivestiture

order and the evidence of causation which is sufficient for injunctiverelief. Areedaand
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Hovenkamp advise that in cases like this one, where “a monopolist has consummated an
exclusionary act . . . equitable relief beyond a mere injunction against repetition of the act is
generally appropriate.” 3 AREEDA & HOVENKAMP, ANTITRUST LAwW { 653c, at 94-95.
Recognizing the possibility that “the specific act under challenge may be unique to the
circumstances and unlikely to be precisely ‘repeated,’” and the need to “undo the various effects
of the act,” Areeda and Hovenkamp offer the precise advice advanced by the appellate court: the
relief must be “tailored” to fit the wrong. Id.; Microsoft, 253 F.3d a 107. The treatise advises
specifically that the tailoring must have “ sufficient breadth to ensure that a certain ‘ class’ of acts,
or acts of acertain type or having a certain effect, not be repeated.” 3 AREEDA & HOVENKAMP,
ANTITRUST LAwW 1 653c, at 94-95.

Even if Microsoft were correct that a proper remedy in this case should only enjoin the
specific conduct found to be anticompetitive, Microsoft overlooks the fact that any doubts as to
the extent of even this narrow remedy are to be resolved against the defendant. Areeda and
Hovenkamp advise that “[m]erely for purposes of enjoining the conduct itself, exclusionary
conduct is best defined rather broadly in the sense of resolving agai nst the monopolist any
doubts concerning the significance of the conduct’ s contribution to the monopoly.” 7d. § 653c, at
91.

Inasmuch as Microsoft has proposed a remedy which plainly exceeds the bounds of the
exclusionary conduct, Microsoft concedes that the Court may order such aremedy in this case.
To the extent that the Court has rejected or altered portions of Microsoft’s proposed remedly, it
does so, in its discretion, to ensure that the conduct found to be exclusionary in violation of § 2

of the Sherman Act is, in fact, “broadly” defined, as Areeda and Hovenkamp instruct, and
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thereby fully enjoined. Accordingly, the Court finds unpersuasive Microsoft’ s argument that
Plaintiffs are entitled to no more that a simple proscription against the conduct found to violate
the antitrust laws.

2. Economic Testimony

In reviewing Judge Jackson’ s failure to hold an evidentiary hearing prior to imposition of
the IFJ, the appellate court recounted the presence of substantial factual disputes, highlighting in
particular the conflicting predictions proffered by Plaintiffs' expert economists and investment
banking experts and Microsoft’s expertsin the same areas. Microsoft, 253 F.3d at 101-02.
Based upon this account and the nature of the remedy proposds, this Court anticipated that
substantial portions of the testimony in this phase of the proceeding would come from witnesses
gualified by the Court as expertsin one field or another. Along these lines, throughout the
presentation of evidence in this phase of the proceeding, the Court has been particularly attentive
to the testimony of the parties’ economic experts with regard to the anticipated effect of
particular remedial provisions on competition in the relevant market and for consumers.

Neither of the parties has taken the position that it would be improper for the Court to
Impose a particular remedial provision in the absence of an endorsement of such provision from
one of the economists testifying in this proceeding. Notwithstanding this fact, the Court
observes that where the changes that would result from the imposition of a particular remedial
provision are dramatic, there is at least an expectation that the party proposing such changes will
present an economic analysis of the effect of the changes upon competition in the monopolized
market, aswell as upon Microsoft, other industry participants, and the consumer. Such expert

testimony is of particular use to the Court because the economist is capable of examining the
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anticipated effect of the provision upon all segments of the industry, rather than from asingle
perspective, such as that which is frequently offered by individual industry participants.
Although the absence of economic analysis of any given remedy provision does not, by any
means, require the rejection of the proposed provision, the Court is careful to note those
occasions where expert economic testimony would have been particularly useful to the Court
and where its absence is significant.

a. Dr. Shapiro’s Causation Analysis

i Factual Findings

Plaintiffs’ sole presentation of expert economic analysis comes from Dr. Carl Shapiro,
Professor of Business Strategy at the Universty of California at Berkeley. Dr. Shapiro offered
an analysis of the appropriate remedy in this case and, not surprisingly, endorsed many, though
not al, of the provisionsin Plaintiffs’ proposed remedy. Shapiro fff 1-207. Dr. Shapiro tedtified
that his economic analysis rests upon the premise and belief that “restoring competition requires
remedial provisions that will affirmatively lower the barriers to entry into the market for PC
operating systems.” Shapiro § 16 (emphasis omitted). Dr. Shapiro went on to explain that
because he viewed the remedy in this case as seeking to “restore competition,” the appropriate
starting point is an “assessment of how Microsoft’sillegal conduct harmed competition.” 1d.
9117 (emphasis omitted).

Dr. Shapiro’' s “assessment” in this regard appears to have been based entirely upon his
examination of the district and appellate courts opinionsin this case. Id. 1 18-20, 22-23. In

fact, Dr. Shapiro was unable to identify any source other than the district and appellate court

opinionsin this case upon which he relied to examine the effects of Microsoft’ s anticompetitive
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conduct upon the applications barrier to entry. Tr. at 3360-64 (Shapiro). Inthisregard, Dr.
Shapiro admitted that hiscitation to Judge Jackson’s Findings of Fact in order to illustrate the
impact of Microsoft’s anticompetitive conduct upon Navigator and Java included conduct which
was found not to violate the antitrust laws. /d. at 3381-93 (Shapiro). Dr. Shapiro dso conceded
that he did not make any attempt to separate the effect of theillegal conduct from the effect of
the conduct found not to beillegal. Id. at 3392, 3401. From his assessment of the record, Dr.
Shapiro reached the conclusion that Microsoft’ s anticompetitive conduct “raised” the existing
applications barrier to entry, and therefore, the remedy imposed by the Court, in Dr. Shapiro’s
opinion, “should lower entry barriers.” Id. 1 25 (emphasis omitted).

Quite logically, Dr. Shapiro opined that “entry barriers should be lowered to compensate
consumers for the elevation of entry barriersthat has resulted from Microsoft’s illegal conduct.”
Id. 1 46; see also id. 158. Dr. Shapiro readily conceded, however, alack of any “precise
measure”’ of the extent to which Microsoft’ sillegal conduct actually “raised” entry barriers.
Shapiro 1146. Dr. Shapiro acknowledged hisinability to define or even estimate the amount, or
the “quantum,” to which Microsoft’s conduct augmented or fortified the existing applications
barrier to entry to defend against the threat posed jointly by Navigator and Java. Tr. at 3359-60
(Shapiro). Dr. Shapiro opined that this uncertainty leaves the Court with the task of making
“some judgment calls. . . in terms of how far the remedy should go.” 7d. at 3359. Nevertheless,
Dr. Shapiro offered his “best estimate of the elevation of entry barriers caused by Microsoft’s
illegal conduct.” Shapiro 46. This“estimate’ however, islittle more than arejection of the
analysis of Microsoft’s economic expert, Dr. Murphy, which the Court addresses below. /d.

19 61-70. Ultimately, Dr. Shapiro offered the conclusion that “[t]he impact of theillegd acts
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was significant at the time, whiletheir ongoing effects are very difficult to assess.” 1d. 1 62.
This*conclusion,” of course, islittle more than areiteration of Dr. Shapiro’s earlier
determination that it is impossible to measure the extent to which Microsoft’ s anticompetitive
conduct raised the existing barrier to entry. The Court observes, in thisregard, that Dr. Shapiro
does not appear have based this portion of hisanalysis on any additiond empiricad evidence or to
have relied upon his own experience and expertise to assess theimpact of Microsoft’sillegal
conduct. The remainder of Dr. Shapiro’s testimony consisted largely of his assessment of the
effectiveness of the two competing remedy proposals in lowering the applications barrier to
entry.

ii. Conclusions

To the extent that Dr. Shapiro offered an analysis of whether Microsoft’sillegal conduct
raised the existing barrier to entry, that analysisis essentially alegal analysis, rather than an
economic analysis. The Court reaches this conclusion because Dr. Shapiro’s analysisrelies
entirely upon the judicid findings and conclusions entered in this case and the logical
conclusions which can be drawn therefrom. See supra Part 111.E.2.ai. In conjunction with his
analysis on this point, Dr. Shapiro does not appear to have gathered or synthesized empirical
information or to have applied particular economic principles. Id. Likewise, Dr. Shapiro’s
ensuing andysis of the extent to which the remedy in this case should seek to affirmatively lower
the existing barrier to entry does not appear to be based upon anything more than alogical
reading of the judicial opinionsin this case, as he offered no quantification to guide the Court
beyond the view that the lowering of the barrier to entry should correspond roughly to the

amount the barrier was raised by theillegal conduct. /d.

116



The Court can itself review the same judicial opinions reviewed by Dr. Shapiro and reach
determinations regarding whether the remedy should seek to affirmatively lower the applications
barrier to entry and the extent to which it should do so. Indeed, Dr. Shapiro himself expected as
much, anticipating that the Court would exercise its judgment in deciding “how far the remedy
should go.” Id. Thus, the Court observes, as a preliminary matter, that Dr. Shapiro’s ensuing
analysis regarding the sufficiency of the two competing remedy proposals to lower the barrier to
entry will be useful only to the extent that the Court agrees with Dr. Shapiro’ s interpretation of
the appellate and district court opinionsin this case.

b. Dr. Murphy’s Causation Analysis

i Factual Findings

One of Microsoft’s economic experts, Dr. Kevin Murphy, Professor of Business
Economicsin the Graduate School of Business at the University of Chicago, provided a
causation analysis from a very different perspective. Dr. Murphy concluded that Microsoft’s
anticompetitive conduct did not have a significant effect on Navigaor, Java, or Microsoft's
position in the market for Intel-compatible PC operating systems. Murphy 1192, 104, 157. The
Court finds that Dr. Murphy’s conclusions as to the effect of Microsoft’s conduct upon
Navigator and Java are factually in conflict with the conclusions of the appellate court that gave
rise to the findings of liability inthiscase. See Microsoft, 253 F.3d 34. Dr. Murphy’s
conclusion with regard to the effect of Microsoft’ s anticompetitive conduct upon its monopoly is
less directly in conflict with the appellate court’ s opinion because, as that court acknowledged, a
mere inference of causation, id. at 79, rather than a*“ clear[] indication of asignificant causal

connection between the conduct and creation or maintenance of the market power,” would
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support afinding of liability, id. at 106 (emphasisin original). Still, Dr. Murphy’s conclusion
that the anticompetitive conduct identified in this case had no effect upon Microsoft’ s monopoly
can be seen to undercut, if not directly contradict, the inference of causation necessary to the
appellate court’simpasition of liability. Although Dr. Murphy has protested any assertion that
his analysisignores, contradicts, or second-guesses the findings of the appellate court, the Court
disagrees. See, e.g., Tr. at 4068 (Murphy).

il Conclusions

The Court harbors serious concerns as to the usefulness of Dr. Murphy’ s causation
analysis. Most troubling to the Court in examining Dr. Murphy’s analysisis the fact that many
of the conclusions reached by Dr. Murphy cannot be reconciled logically with significant
portions of the appellate court’s opinion. See supra Part I11.E.2.b.i. Based upon the Court’s
concerns as to the basis for Dr. Murphy’ s causation analysis, the Court ascribes little, if any,
weight to this portion of Dr. Murphy’s testimony.

Notwithstanding the foregoing conclusions regarding the expert testimony offered by
both Drs. Shapiro and Murphy, the Court notes that substantial portions of testimony from both
of these expert witnesses, distinct from the portions described above, prove useful to the Court in
its assessment of the parties' respective remedy proposals.

IV. REMEDY-SPECIFIC CONCLUSIONS

Having rendered the foregoing preliminary determinations regarding the appropriate
scope of the remedy in this case, the Court, in the exercise of its broad discretion on the subject
of remedy, enters thefollowing determination on the issue of remedy. The Court’s

determination is based upon the entire factual and legal record in this case and is guided, in
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particular, by the factual findingson the subject of remedy entered by the Court and appended
hereto as Appendix A. The Court’ s determination as to the remedy to be imposed in this case
reflects the Court’ s assessment of the facts and application of the relevant law, as well asthe
exercise of the Court’s broad discretion.

A. Original Equipment Manufacturer (“OEM”) Configuration Flexibility

L Windows Licenses

The remedy imposed by the Court will provide substantid freedom to OEMsin their
configuration of Microsoft’s Windows operating system by lifting Microsoft’sillegal license
restrictions. A significant portion of the liability findings concerns Microsoft’ s treatment of
OEM s, specifically with regard to Microsoft’ simposition of exclusonary restrictionsin
conjunction with the Windows operating system licenses provided to OEMs. Microsoft, 253
F.3d at 60-62. The licenses sharply limited OEMs' flexibility and choicesin configuring the PC
desktop. The limitations were exclusionary in that they bound OEMS' configuration of the
desktop in a manner which tended to favor Microsoft software and services at the expense of
software and services offered by other entities. Drawing upon these liability findings, thereis
little dispute as to the general proposition that the remedy imposed by the Court should terminate
Microsoft’sillegal and anticompetitive license restrictions and prevent Microsoft from imposing
similar restrictions in the future.

Despite this limited agreement that the remedy should lift Microsoft’ s anticompetitive
OEM licenserestrictions, the partiesdiffer significantly as to the specific manner in which such
restrictions should be lifted, as wdl as the extent to which greater flexibility, beyond that

addressed at the liability phase, should be secured for OEMs. The first such disagreement
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concerns whether the remedy in this case will provide protection from restrictions for “Third-
Party Licensees.” Plaintiffs argue that the lifting of the license restrictions should require
Microsoft to license its Windows operating system to third parties, such as media companies or
software developers, who will then distribute or otherwise use the licenses for commercid
purposes. The third-party licensing portion of Plaintiffs' proposal would permit such third
parties to “ customize” the appearance of Windows to reflect the third party’ sinput. See
Appendix A, Part |.A.

Plaintiffs do not link this aspect of their request for aremedy to afinding of liability
which concerns Microsoft’ s treatment of such “ Third-Party Licensees.” Plaintiffs argue ingead
that the protection of the ability of such licensees to customize Windows will increase the
development and distribution opportunities for non-Microsoft middleware, aiding in unfettering
the market from Microsoft’ s anticompetitive conduct. Plaintiffs, however, have failed to
establish that such licensing will actually benefit or promote competition. See id. Additionally,
Plaintiffs’ proposal for third-party licensing does not reflect the appellate court’ s recognition
that, to the extent that Microsoft’ s license restrictions prevented drastic alteration of the user
interface, they did not violate the Sherman Act. Microsoft, 253 F.3d a 63. Rather, Plaintiffs
examples of third-party configuration unapologetically reflect precisely thistype of adrastic
alteration. See Appendix A, Part 1.A. Paintiffs’ proposal inthisregard will plainly limit
Microsoft from engaging in conduct which has not been found to be in violation of the antitrust
laws. Id.; Microsoft, 253 F.3d at 63.

While the case law permits the Court to address legitimate conduct as well asillegal

conduct in order to ensure that the market is free from the effects of the anticompetitive scheme,
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Nat’l Soc’y of Prof’l Eng’rs, 435 U.S. at 698, Plaintiffs have failed to make a showing that
regulation of Microsoft’s third-party licensesin order to enable “customization” will advance
competition, see Appendix A, Part I.A. Indeed, the appellate court did not address any aspect of
“third-party licensing” inits opinion. See Microsoft, 253 F.3d 34. In addition, the testimony
offered in support of Plaintiffs' proposal raises a concern that it has been included for the benefit
of particular competitors, rather than for the benefit of competition itself. See Appendix A, Part
I.A. Absent aclearer connection to the imposition of liability or a clearer showing that a remedy
which regulates third-party licensing will benefit competition, the Court declinesto impose a
remedy which extends needlessly beyond the parameters of the liability findingsin order to
address license restrictions which Microsoft may impose in third-party licenses. See Brunswick,
429 U.S. at 488 (“ The antitrust laws, however, were enacted for ‘the protection of competition
not competitors.””) (quoting Brown Shoe, 370 U.S. a 320).

2. Installation and Display of Icons, Shortcuts, and Menu Entries

Rather than extend the terms of the decree haphazardly beyond the limits of the
anticompetitive conduct as Plaintiffs suggest, the Court will tailor the remedy to fit the
exigencies of this case, Int’l Salt, 332 U.S. at 400-01; see also Bausch & Lomb, 321 U.S. at 727,
focusing initially upon terminating any existing practices deemed to be anticompetitive and
ensuring that “there remain no practices likely to result in [illegal monopoly maintenance] in the
future,” United Shoe, 391 U.S. a 250. The remedy imposed by the Court therefore seeks
primarily to address the specific conduct found to be anticompetitive with regard to OEM
licenses. Inorder to address Microsoft’sillegal prohibitionsin OEM licenses, the remedy in this

case will afford OEMsthe freedom that they have been denied and will protect againg any “back
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door” attempt by Microsoft to deny flexibility. The remedy imposed by the Court will secure for
OEMsthe general ability to install and display icons, shortcuts and menu entries for
middleware-the type of software disfavored by Microsoft’ s anticompetitive restrictions—on the
Windows desktop or in the Start menu. Importantly, however, rather than a blanket prohibition
on licensing restrictions, the Court’s remedy recognizes the care with which the appellate court
separated anticompetitive restrictions from legitimate license restrictions and atempts to reflect
that separation in itsterms. See generally Microsoft, 253 F.3d 34.

For example, the appd late court concluded that license restrictions preventing drastic
ateration of Microsoft’s copyrighted work were only marginally anticompetitive and on this
basis, rejected a finding of liability for licenses that prohibit OEMs from launching an alternative
user interface automatically at the end of the initial boot sequence. Microsoft, 253 F.3d at 63.
Given this very specific recognition that Microsoft can legitimately protect its products from
drastic ateration, the remedy imposed by the Court will prohibit anticompetitive practices but
still enable Microsoft to protect its copyrighted products from drastic alteration. /d. Therefore,
the provisions of the injunctive decree will balance preservation of the core elements of
Microsoft’s product design against the need to secure significant flexibility and protection for
OEM configuration of the product.

The Court first strikes this balance in the context of the installation and display of icons,
menu entries, and shortcuts. Microsoft will be enjoined from restricting by agreement any OEM
licensee from installing an icon, menu entry, shortcut, product, or service rel ated to “Non-
Microsoft Middleware.” See supra Part 111.B-C. (discussing definition of “Non-Microsoft

Middleware’). Likewise, the Court will enjoin Microsoft from limiting the display of any such

122



icon. However, the Court will not prevent Microsoft from imposing non-discriminatory
limitations on the specific areas in which icons may be displayed, provided that such limitations
cannot be used to favor Microsoft and, instead, exist as part of the Windows product design.
There is no evidence that the minor limitations on OEM flexibility in this manner will permit
illegal monopolistic practices to persist or harm competition. See Appendix A, Part .LA. The
Court’ s remedy will also permit Microsoft to protect the desgn of its product from drastic
alteration in amanner which is the substantial equivalent of alaunching of a new user interface,
such as OEM designation of an icon in such an extreme size or shape that it obscures the crucial
elements of the Windows user interface. There has been no showing that the preservation of
Microsoft’ s ability to impose license restrictions with regard to these kinds of extreme alterations
of Windows will work to the detriment of competition, see id., and in the Court’ s view, such
license restrictions are more akin to the restrictions for which Microsoft was absolved of liability
than those for which Microsoft was found to have acted unlawfully.

3. Insertion of Internet Access Provider (“IAP”) Registration Offers

The insertion by OEMs of offers of service from IAPs during the initial boot sequence
was found to provide an opportunity for the promotion of alternative middleware. Findings of
Fact 1210. Microsoft’s limitation on the ability of OEMs to insert such offers was found to
have an anticompetitive effect in violation of antitrust law. Microsoft, 253 F.3d at 61-64. To
remedy this finding, the remedial decree imposed by the Court will enjoin Microsoft from
imposing license restrictions on the ability of OEMs to insert such offers.

Microsoft has argued that the insertion of | AP registration sequences should be subject to

the impostion of Microsoft’s “reasonabl e technical requirements’ on the rationale that such
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requirements preserve a consistent user experience. In offering this concern as ajustification,
Microsoft ignores the fact that the same rationale was rejected by the appellate court when it
imposed liability for Microsoft’s license restrictions regarding the initial boot sequence. Id. at
63-64. Specifically, the appellate court concluded that Microsoft’ s concern for consumer
confusion and the allegedly reduced value of its product did not outweigh the anticompetitive
effect of the license restrictions. Id. Microsoft’ s argument was found to have merit only to the
extent that the license restrictions were necessary to prevent “drastic alteration of Microsoft’s
copyrighted work.” Id. at 63. Microsoft has not offered any additional justification for
preserving its ability to impose “reasonable technical requirements’ on the introduction of IAP
registration offers during the initial boot sequence. See Appendix A, Part I.A. Accordingly,
there is no basis upon which the Court can rationdly conclude that the remedy should permit
Microsoft to impose such specifications beyond the requirement that the registration sequence
must return the user to the Windows user interface at its conclusion. 1d.; see also Microsoft, 253
F.3d at 63 (“We agree that a shell that automatically prevents the Windows desktop from ever
being seen by the user is adrastic alteration of Microsoft’s copyrighted work . . . ."). Even
Microsoft concedes that, at a minimum, the final judgment in this case mus address the specific
acts found by the appellate court to constitute exclusionary practicesin violation of § 2 of the
Sherman Act. Hence, the remedy imposed by the Court will enable OEMs to offer IAP
registration during the initial boot sequence.

4. Automatic Launching of Applications

In arelated context, the Court’s remedial order will secure the ability of OEMsto install

applications which launch automatically, meaning without end-user invocation, in particular
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instances. Microsoft argues that the remedy imposed by the Court should not give OEMs
complete autonomy with regard to the automatic launching of applications at start-up or upon
accessing or departing the Internet. The Court recalls once again that the only Microsoft license
restriction found to have competitive value outweighing its anticompetitive effect was the
prohibition on the automatic launch of a program which replaced the Windows user interface
with a substitute user interface. Microsoft, 253 F.3d & 63. The rationale for this holding rests
upon the appellate court’s conclusion that the “drastic alteration of Microsoft’s copyrighted
work” outweighed the “marginal anticompetitive effect” of the restriction. Id. By implication,
therefore, the appellate court did not relieve Microsoft of liability for the impostion of license
restrictions relating to the automatic launching of software where the automatically launched
programs respected and functioned within the Windows user interface and thereby did not
drastically alter Microsoft’s copyrighted work. Compare id. at 64 (“[W]e hold that with the
exception of the one restriction prohibiting automatically launched alternative interfaces, all of
the OEM license restrictions at issue represent uses of Microsoft’ s market power to protect its
monopoly . . ..”) (emphasis added), with Findings of Fact § 213 (“ Third, Microsoft prohibited
OEMs from installing programs, including [but not limited to] alternatives to the Windows
desktop user interface, which would launch automatically upon completion of the initial
Windows boot sequence.”).

Paying careful attention to the very specific reason for the appell ate court’ s rejection of
liability with regard to alternative user i nterfaces, the Court regards it as appropriate for the
remedy in this case to permit the automatic launch of non-Microsoft programs upon the

completion of theinitial boot sequence where the automatically-launched program does not
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substitute the Windows user interface for a different interface or otherwise drastically alter
Microsoft’s copyrighted work. See Appendix A, Part I.A (describing programs that are
automatically launched but do not replace Microsoft’ s user interface). The Court has tailored its
remedy to permit the automatic launch of such programs because the ability to launch programs
automatically will assist in the promotion of non-Microsoft software and middleware, resulting
in an increased likelihood that a particular piece of middieware will reach its potential to serve as
amulti-purpose platform for applications. See id.

The Court, therefore, specificaly rejects the contention by Microsoft that automatic
launching of software products should be limited to circumstances where Microsoft has chosen
to launch automatically a competing middieware program. The benefit of the automatically
launching program arises from the fact that the user need not do anything to invoke the
program’s capabilities. Id. The limitation proposed by Microsoft will cabin innovation to that
which isled by Microsoft. 7d. Whether or not Microsoft happensto have a product which
provides similar functionality which would be launched automatically has little bearing upon the
competitive advantages to be gained by enabling the automatic launching of new and innovative
products. /d. Accordingly, the Court will enjoin Microsoft from limiting the automatic launch
of software provided that such software does not replace the Windows user interface or
otherwise drastically alter Microsoft’s copyrighted work.

B. End-User Access

In addition to the lifting of Microsoft’ s illegal license restrictions, the Court’ s remedial
order will require Microsoft to alter its Windows technology to ensure that OEMs and end users

may disable end-user access to various types of Windows functiondity. Much of the litigation in
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the remedy phase has focused upon the proper remedy for the imposition of liability upon
Microsoft for its “commingling” of browsing-specific code with code that provides operating
system functionality. Microsoft, 253 F.3d at 65 (quoting Findings of Fact Y 161). The gppellate
court, appearing to adopt the district court’ s rational e that a distinction could be drawn between
browsing-specific code and operating system code, explained that such commingling “hasan
anticompetitive effect” becauseit “deters OEMs from pre-installing rival browsers [because
doing so increases the OEM’ s product testing and support costs],*® thereby reducing the rivas
usage share and, hence, developers interest inrivals APlsas an alternative to the API set
exposed by Microsoft’s operating system.” Id. at 66. This anticompetitive effect outweighed
Microsoft’s procompetitive justification and accordingly, resulted in the imposition of liability
by the appellate court. 7d.

In the case of commingling, the most appropriate remedy, in this Court’s view, must
place paramount significance upon addressing the exclusionary effect of the commingling, rather
than the mere conduct which givesrise to the effect. By addressing the adverse effect of such
commingling, the Court can more readily expand the remedy beyond the specific finding of
liability for commingling browsng-related code with operating system-related code. Such
expansion isinherently difficult, as there, indeed, exists great disagreement and confusion asto
what aspects of Microsoft’s product design, if any, would constitute commingling beyond the
treatment of browser code and operating system code. See Appendix A, Part X.B.

Plaintiffs seek to broaden the view of commingling to encompass any circumstance in

8 P]reventing an OEM from removing | E deters it from installing asecond browser
because doing so increases the OEM’s product testing and support costs; by contrast, had OEMs
been able to remove | E, they might have chosen to pre-Ingtall Navigator alone.” Microsoft, 253
F.3d at 66 (citing Findings of Fact Y 159).
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which operating system code isincluded in the same files as code that Plaintiffs have
characterized as non-operating system or middleware code. Id. Such broadening, however,
invokes a dilemmathat has existed since the inception of this suit, namely whether certain
functiondities can beidentified as exclusiveto the “ operating system,” while other
functionalities are entirely unrelated to the operating system. Fundamental to the
“commingling” finding by the district court and subsequent affirmance by the appellate court
was the factual determination that there existed “a consensus in the software industry that [Web-
browsing] functionalities are distinct from the set of functionalities provided by an operating
system.” Findings of Fact 150 (emphasis added). Plaintiffs have faled to offer evidence
which establishes that asimilar consensus exists with regard to the other Microsoft middleware
functionalities that Plaintiffs have proposed to make removable from Windows. See supra Part
[11.B-C; see also Appendix A, Part X.B. Nevertheless, even where such distinctions can be
drawn between operating system and non-operating system, it is equally difficult to then separate
various purported non-operating system functionalities into their own categories of

functionality.®* See Appendix A, Part X.B. Moreover, even if operating system and non-

®This problem of technically separating the “ operating system” from other functionality,
such as browsing functionality, also arose in conjunction with Plaintiffs’ claim, pursuant to § 1
of the Sherman Act, of illegal tying and, in fact, has its roots in the predecessor litigation:
United States v. Microsoft Corp., 147 F.3d 935 (D.C. Cir. 1998). In that case, the D.C. Circuit
observed that “as was the case with Windows 95, the products--the full functionality of the
operating system when upgraded by |E 4 and the ‘browser functionality’ of 1E 4--do not exist
separately.” Id. at 951-52. Inthe instant case, Plaintiffs alleged that Microsoft illegdly tied its
browser, IE, to its operating system. Ultimatdy, the appellate court was unable to conclude that
the two identified “products’ were, in fact, separate. Microsoft, 253 F.3d at 85-95. In this
regard, the appellate court noted that Plaintiffs had failed to provide precise definitions of
“browser” and the browser market. Id. at 95. The appellate court made the same observation in
the context of its discussion of Plaintiffs’ attempted monopoly claim, noting Plaintiffs “failure
to articulate and identify evidence before the District Court asto . . . what constitutes a browser
(i.e., what are the technological components of or functiondities provided by a browser).” Id. at
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operating system functionalities are separable in concept, separation of the code, in practice, is
far more difficult. Id.

Plaintiffs have advanced aremedy that requires the removal of Windows software code
providing the “middleware” functionality of “Internet browsers,” and a number of other types of
“middleware’ functionality, so asto leave only “operating system” code. Y et, Plaintiffs have
been unsuccessful at distinguishing the code which comprises an “ operating system” from the
code which comprises a non-operating system “Microsoft Middleware Product,” such asa
browser. Id. Because of thisfailure, Plaintiffs have not offered a reasonable way for Microsoft
to separate the code in order to comply with the code removal requirements in Plaintiffs
unbinding proposal. Id. Thisisnot to say that, in the abstract, it is atechnologically impossible
task to separate the code. However, in the absence of clear definitions between the items to be
separated, there is no way to know whether the required unbinding has been achieved. Id.
Likewise, Plaintiffs have not shown that, even if they were able to define sufficiently the items
which must be made separate, that such separation is attainable in the near future. /d. Microsoft
presented significant evidence, which the Court credits, that such separation would not only
degrade whatever remains, but would be a significant undertaking. /d.

Of even greater significance is the fact that the evidence does not indi cate that the
removal of software code is beneficial from an economic perspective. Id. Plaintiffs’ sole
economic expert declined to endorse a remedy requiring the removal of software code. /d. Both
of Microsoft’ s economic experts testified that there was no economic rationale for removing

software code as opposed to the removal of end-user access to any commingled functionality.

81-82.
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1d. Therefore, Plaintiffs have offered no economic analysis of what may occur in the
marketplace following a drastic remodeling of a product with over 95 percent of the market
share. Microsoft, 253 F.3d & 51, 54; Findings of Fact 1 35. This omission merely emphasizes
for the Court the grievously inadequate nature of the evidence offered in support of a
requirement that Microsoft remove software code from its Windows products.

The Court aso heard and credits extensive testimony that recounts the manner in which
the forced removal of software code from the Windows operating system will disrupt the
industry, harming both ISVs and consumers. See Appendix A, Part X.B. In thisregard, the
Court credits the testimony of various ISV s that the quality of their products would decline if
Microsoft were required to remove code from Windows. Id. The Court aso credits Smilar
testimony which explaned that the software products produced by |SVswould become larger,
more complex, and slower to develop. Id. Plaintiffs have failed, in response to this tesimony, to
establish that their proposed system of replacing the removed Microsoft code with software code
produced by other vendors, if the OEMs so chose, would prove to be either workable in practice
or beneficial to competition and the market asawhole. Id. In short, therecord is overwhelmed
with significant unrebutted evidence that Plaintiffs' proposal of code removal would harm ISV's
and consumers. See id.

The case law is unwavering in the admonition that it is not a proper task for the Court to
undertake to redesign products. “Antitrust scholars have long recognized the undesirability of
having courts oversee product design . . . .” Microsoft, 147 F.3d & 948. Accordingly, even if
Plaintiffs had presented evidence sufficient to support their request that the Court require

Microsoft to remove code from its products, the Court would be appropriately reluctant to enter a
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remedy that requires Microsoft to completely redesign its Windows products and places the
Court in the role of scrutinizing whether Microsoft has done so without degradation of the
ultimate product. Moreover, the D.C. Circuit has stated emphatically that “any dampening of
technological innovation would be at cross-purposes with antitrust law.” Id. The evidencein
this portion of the proceeding establishes not only that Microsoft’ s innovation would be stifled
by the requirement that it redesign its products, but that the ability of 1SVsto innovate would be
slowed because of the detrimental effects of the presence in the marketplace of multiple versions
of Microsoft’s Windows operating system, each with different code and different APIs.

See Appendix A, Part X.B. Asexplained in detail in Appendix A, the multiplicity of versions
results from the fact that, once the purported “middleware”’ portions of Microsoft’s operating
system are removed, whether or not replaced by third-party software, the resulting product will
vary significantly depending upon the particular piece of “middleware” that was removed and/or
replaced by third-party software. Id.

Nothing in the rationale underlying the commingling liability finding requires removal of
software code to remedy the violation. To the contrary, the evidence presented to the Court
indicates that the ability to remove end-user access to any commingled functionality would
sufficiently address the anticompetitive aspect of the conduct and would prove far less disruptive
to consumers and industry participants. See Appendix A, Parts1.B, X.B. The concern of the
district court, as well as the appellate court, was that commingling deterred preinstallation of
rival browsers by OEMs. Microsoft, 253 F.3d a 66; Microsoft, 87 F. Supp. 2d at 39. The
rationale for this deterrence rested upon the increased consumer support costs inherent in

installation of more than one product in any given category. See Findings of Fact 1159. The
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evidence presented to the Court during the remedies phase continues to support the view initially
espoused by Judge Jackson that although the “ Add/Remove function did not delete all of the
files that contain browsng specific code. . . . from the user’ s perspective, uninstalling Internet
Explorer in this way was equivalent to removing the Internet Explorer program from Windows
95.” Id. 1165. Based on all of the foregoing conclusions, and in the exercise of the Court’s
discretion, the Court determines that the remedy in this case will not require removal of code
from Microsoft’s Windows operating system. See 2 AREEDA ET AL., ANTITRUST LAw 1 3253, at
246 (“[T]he decree. . . will not embody harsh measures when less severe ones will do.”).

The more appropriate remedy, which the Court will impose, is a mandate that Microsoft
permit OEMs to remove end-user access to aspects of the Windows operating system which
perform middleware functionality. The requirement that Microsoft provide OEMs with the
ability to add or remove the icons, menu entries, and shortcuts corresponding to areadily
identifiable group of Microsoft technologies will address two distinct findings of liability. First,
the provision of OEM flexibility to add and remove end-user access to certain Microsoft
technologies will address directly the anticompetitive effect of Microsoft’s commingling of code
providing browsing functionality with operating system functiondity. Specifically, the removal
of end-user access to certain Microsoft technologies will eliminate, or at |east substantially
reduce, the deterrent effect of the presence of the Microsoft technology upon the OEM’s
inclination to install an aternative technology. See Appendix A, Part 1.B; see also Findings of
Fact 1165. The Court notes in thisregard that any argument that the remova of end-user access
as aremedy to Microsoft’s commingling is inadequate asaremedy isquickly stifled by the clear

and certain harm to the entire personal computer ecosystem which would result from the
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alternative proposal of mandated code removal. See Appendix A, Part X.B. Second, allowing
OEMs to remove end-user access to certain Microsoft technologies directly addresses the finding
of liability against Microsoft for excluding IE from the “Add/Remove Programs” utility in
Windows 98. Microsoft, 253 F.3d at 65. By extending the requirement that Microsoft preserve
the removal of end-user access to Microsoft technologies beyond |E, namely to those
technologies incorporated in Microsoft’s definition of “Microsoft Middleware Product,” see
supra Parts 111.B-C, the Court expands beyond the specific liability in this case to address
conduct which is the substantial equivalent. This expansion hel psto ensure that many of the
“untraveled roads’ to restraint of trade are not left open. Int’l Salt, 332 U.S. at 400.

In remedying Microsoft’ s anticompetitive exclusion of 1E from the “Add/Remove’ utility
by mandating that Microsoft provide OEMs and consumers with the ability to enable or disable
end-user access to various Microsoft and non-Microsoft technol ogies, the Court expressly rejects
Plaintiffs’ definition of “end-user access.” See Appendix A, Part 1.B. Paintiffs proposal to
regulate indirect invocation of 1E and other middleware addresses conduct considered and
ultimately rejected by the appellate court as abasis for antitrust liability. See supra Part I1.A.5.
Criticizing and appearing to reject Judge Jackson’s “ broad condemnation” of the“binding” of 1E

to Windows with “technological shackles,” the appellate court parsed the “three specific

®Muicrosoft, dubbing this technological binding more attractively as “integration,”
presented testimony extolling the virtues of integration for both consumers and other industry
participants. See, e.g., Sanders 1 11-40. The Court declines to enter any findings with regard to
whether integration of new technology into Microsoft’ s PC operating system productsis, asa
general proposition, suitable or beneficial. Such determinations would have been more
appropriate during the liability phase, in conjunction with the balancing of the pro- and
anticompetitive benefits of technological binding or “integration,” whereas a determination
regarding the propriety of “integration” is not called for at thislate stage in the proceeding.
Instead, it is sufficient to note that the appellate court rejected Judge Jackson’s broad
condemnation of Microsoft’s technological binding or “integration” as aviolation of § 2.
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actions Microsoft took to weld |E to Windows” and ultimately imposed liability for only two
such actions. Microsoft, 253 F.3d at 64-67. The appellate court rejected the imposition of
liability for Microsoft' s practice of overriding the user’s choice of a“default browser.” Id. at 67.
Judge Jackson explained this Microsoft practice in paragraph 171 of his Findings of Fact:

As shipped to users, Windows 98 has Internet Explorer configured as the default
browser.®® While Windows 98 does provide the user with the ability to choose a
different default browser, it doesnot treat thischoice asthe” default browser” within
the ordinary meaning of theterm. Specifically, when auser chooses abrowser other
than Internet Explorer as the default, Windows 98 neverthelessrequires the user to
employ Internet Explorer in numerous situations that, from the user’ s perspective,
are entirely unexpected. Asaconsequence, users who choose a browser other than
Internet Explorer astheir default face cons derable uncertainty and confusion in the
ordinary course of using Windows 98.

Findings of Fact 1 171. In response, Microsoft proffered the following “technical reasons’ for

the override

The Windows 98 Help system and Windows Update feature depend on ActiveX
controlsnot supported by Navigator, and the now-discontinued Channel Bar utilized
Microsoft’s Channel Definition Format, which Navigator also did not support.
Lastly, Windows 98 doesnot invoke Navigator if auser accessesthe I nternet through
“My Computer” or “Windows Explorer” because doing so would defeat one of the
purposes of those features--enabling users to move seamlessly from local storage
devicesto the Web in the same browsing window.

Microsoft, 253 F.3d at 67. (quoting Microsoft’s “Opening Br.” at 82 (internal citations omitted))
(emphasisin original). Based upon this proffer of “valid technical reasons’ for the override
described by Judge Jackson, and in the absence of evidence from Plaintiffs demonstrating that

the “anticompetitive effect of the challenged action” outweighed the proffered justification

Microsoft, 253 F.3d at 64-67.

%“Default” in this context indicates that in some of the circumstances where the
Windows operating system would invoke some aspect of browsing functionality, it would
automatically rely upon the browsing functionality provided by |E, without first seeking input
from the user.
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therefor, the appellate court determined that Microsoft’s conduct with regard to the “default
browser” would not support 8 2 liability. Id.

Plaintiffs’ proposal ignores the rejection of liability for Microsoft’s practice of overriding
the user’s choice of a“default browser” where there exist “valid technical reasons’ for doing so.
Id. Inparticular, Plaintiffs’ proposal to regulate the provision of “end-user access’ includes
“indirect invocation” of a particular Microsoft technol ogy, meaning invocation by the operating
system itself rather than directly by the end user. See Appendix A, Part I.B. The regulation of
such “indirect invocation” would have the effect of prohibiting at |east some of the conduct, such
as Windows' indirect invocation of |E over Navigator to enable “ users to move seamlessly from
local storage devicesto the Web in the same browsing window,” which the appellate court
refused to condemn, Microsoft, 253 F.3d a 67 (quoting Microsoft’s “Opening Brief” at 82)
(emphasisin original). See Appendix A, Part 1.B. Plaintiffs exceptionally broad definition of
“end-user access’ threatensto regulate and prohibit significant amounts of ordinary operating
system functionality. /d. Plaintiffs do not justify this regulation of Microsoft’slegitimate
conduct with evidence of a particular competitive benefit to be gained therefrom. 1d.
Accordingly, the Court regards a definition of “end-user access” which includes indirect
invocation of a particular functionality as inadequately tailored to meet the circumstances of this
case. See Microsoft, 253 F.3d at 107.

More appropriately tailored is aremedy which provides OEMs and ISVswith a
substantial degree of confidence that a particular Microsoft functionality can be replaced with a
non-Microsoft functionality. Theremedy acknowledges that Microsoft may, in some instances,

override the OEM’s or end user’ s designation of anon-Microsoft Middleware Product when
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there exist “valid technical reasons,” while simultaneously seeking to minimize the occasions
when such an override occurs. See Appendix A, Part I.B. In hisdiscussion of end-user access,
Judge Jackson observed that “[i]f OEMs removed the most visible means of invoking Internet
Explorer, and pre-instdled Navigator with facile methods of access, Microsoft’s purposein
forcing OEMs to take Internet Explorer--capturing browser usage share from Netscape--would
be subverted.” Findings of Fact 1 203. In order to ensure that the free choice of third-party
middleware is protected against subversion, the Court’s remedial decree imposes a requirement
that, in any instance where a Microsoft operating system launches a*“Microsoft Middleware
Product,”® in its full form, rather than within another portion of the operating system, end users
and OEMs must be afforded the opportunity, via an unbiased mechanism, to designate a non-
Microsoft middleware product that will launch in place of the“Microsoft Middleware Product.”
Such a provision enables the ready substitution of third-party productsfor functionality which
would otherwise have been provided by the “middleware” functiondity incorporated into
Microsoft’ s operating system and encourages the installation and ultimately, the consumer use of
third-party “middleware.” See Appendix A, Part |.B.

A remedy which provides the ability to replace “middleware” functiondity, which has
been included in Microsoft’ s operating system products, offers protection beyond the mere
cessation of the conduct which gave rise to the liability in this case. The appellate court did not
enter any findings of liability with regard to whether Windows provided a means by which
Microsoft functionality incorporated into the operating system could be readily replaced by

third-party software. See generally Microsoft, 253 F.3d 34. In fact, the appellate court rejected

®”As noted earlier in this Opinion, the Court’s remedial decree adopts the definition of
“Microsoft Middleware Product” provided in Microsoft’s remedy proposal. See supra Part 111.B.
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liability for the aspect of Windows' design which provided for only the partial replacement of
Microsoft browsing technology with third-party browsing technology. Id. at 67. Regardless, the
Court considers the extension of the remedy beyond the specific liability findingsin thisinsance
to be appropriate, as such extension will help to “pry open to competition a market that has been
closed by defendant’sillegal restraints.” Int’l Salt, 332 U.S. at 401.

Conversely, the Court regards a remedy which imposes more severe requirements with
regard to the provision of “defaults,” such as that proposed by Plaintiffs, as an unjustified
regulation of Microsoft’s product design. In particular, the Court has found that a remedy which
adopts Plaintiffs’ treatment of defaults would likely require the complete redesign of Microsoft’s
Windows product or, at the very least, vast amounts of design work by Microsoft. See Appendix
A, Part 1.B. Plaintiffs have failed to present evidence that such redesign would bring great
returns, or any returns for that matter, in the form of increased competition within the
monopolized market. Id. Infact, Plantiffs have failed to present any economic analysis to
support this provision intheir remedy proposal, which would result in the complete
modularization of Microsoft’s operating system products. Id. On the present record, therefore,
the Court declines to impose more sweeping regulation of Microsoft’s product design with
regard to the availability of replaceable defaults.

Notwithstanding the imposition of an affirmative measure to further competition, in order
to respect the carefully drawn boundaries of liability, the Court, of necessity, will preserve
Microsoft’s ability to override the designation of third-party software (in place of Microsoft
middleware functionality present in the operating system) where the third-party software failsto

implement a reasonable technical requirement. See Microsoft, 253 F.3d & 67. Further
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unfettering the market, the Court will curtail any abuse of this freedom by requiring Microsoft to
provide the relevant technical reasons, in writing, promptly upon the request of any ISV. The
provision of thisinformation will assist ISVsin designing their products so as to avoid any such
overrides and thereby reduce the anticompetitive effect caused by the override. See id. at 65
(“Because the override reduces rivals usage share and protects Microsoft’s monopoly, it too is
anticompetitive.”), 67 (“Asfor . . . causing Windows to override the user’s choice of a default
browser in certain circumstances],] . . . . Microsoft may not be held liable for thisaspect of its
product desgn.”).

In conjunction with the decision to impose aremedy that secures the removability of end-
user access to certain Microsoft technologies, permits replacement of Microsoft technology with
third-party technology, and provides more general flexibility to OEMs to configure Microsoft’s
operating system products, the Court must ensure that OEM (and consumer) choicesin this
regard are not devalued by other aspects of Microsoft’s product design and configuration. For
example, OEM configuration and removal of end-user access will be of little use in the
promotion of non-Microsoft middleware if Microsoft is free to design its product to override the
configuration before the end-user has an opportunity to utilize the settings. See Appendix A,
Part 1.B. Accordingly, the Court shall prohibit Microsoft from designing its operating system
product so as to induce reconfiguration of an OEM’s or consumer’ s formatting of icons,
shortcuts, and menu entries in an attempt to favor Microsoft’ s own software. Pursuant to the
Court’ sremedial decree, any Microsoft-invited alteration of preferences must be presented via
an unbiased mechanism and only after the end-user has had sufficient time to utilize the PC as

configured by the OEM. Moreover, any Microsoft-invited alteration of OEM configuration may
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not be imposed in such a manner so as to harass or coax the end user into accepting the
alteration. Given the neutrality of the invitation to alter settings and the ability to retrieve the
settings, the Court does not regard the amount of time during which Microsoft may not invite the
consumer to alter hisor her settings to be particularly significant. 7d. In the absence of
substantial evidence to the contrary or in support of a more viable aternative, the Court
determines that two weeks foll owing the initial boot-up shall be a sufficient amount of time
during which to prohibit a neutral invitation to alter the configuration of the desktop. Id.

C. Additional Protection for OEM Flexibility

Because the OEM channd is such a significant channel of distribution for middleware,
Microsoft, 253 F.3d a 61, the remedy in this case can further unfetter the market from the effects
of Microsoft’s unlawful anticompetitive behavior by protecting OEMs from retaliation by
Microsoft based upon an OEM’s support for alternative middleware or operating sysems.®®
Given the power wielded by a monaopolist like Microsoft, in the absence of protection against
retaliation and threats of retaliation, industry participants whose survival hinges on their
relationship with such amonopolist will be reluctant to exercise the new-found freedoms offered
by the remedy in this case. See Appendix A, Part I11. Inaddition, the OEM flexibility
guaranteed by other portions of theremedia decree has the potential to lose its effectiveness if
Microsoft is not restricted from using its power as a monopolist to coerce OEMs to act for

Microsoft’s exclusive benefit. 1d.

®The liability in this caseis clear with regard to Microsoft’s history of retaliation and
threats of retaliation against other industry participants, such asISVsand IHVsS. See, e.g.,
Microsoft, 253 F.3d a 72-74 (discussing Microsoft’ s dealings with Apple); id. at 77-78
(describing Microsoft’s “threat to Intel”). Although Microsoft has a history of retaliation against
OEMS, see, e.g., Findings of Fact 1 115-32, such retaliation did not provide a clear basis for
liability. See generally Microsoft, 253 F.3d 34, see also supra Part 11.B.
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The Court finds that protection of industry participants against threats of retaliation will
have an effect similar to a ban on actual retaliation and, thus, will further the ultimate goal of
promoting competition. /d. Microsoft has argued that where the retaliation itself is banned,
thereislittle practical need to protect against threats of retaliation because to carry out the threat
would violate the decree. While technically true, this analysisignores the power wielded by a
monopolist such as Microsoft and the resulting damage which can flow from a mere threat. /d.
Moreover, the burden rests in the wrong place if Microsoft’s competitors are required, when
faced with such athreat, to gamble that Microsoft will not carry out the threat because doing so
would violate the decree in thiscase. Id. The more prudent course is to enjoin both the threat
and the retaliation itself and leave to Microsoft the task of acting carefully so as to ensure that it
does not improperly threaten retaliation against other industry participants. See Bigelow v. RKO
Radio Pictures, 327 U.S. 251, 265 (1946) (“ The most elementary conceptions of justice and
public policy require that the wrongdoer shall bear the risk of the uncertainty which his own
wrong has created.”).

Restrictions on Microsoft’s freedom to retaliate or threaten retaliation must be carefully
drawn so as not to unduly restrict legitimate business practices. Id. Such restrictions can
dampen competition, see Appendix A, Part 111, and thereby violate the principles which guide
the imposition of aremedy in antitrust cases. See Ford Motor Co., 405 U.S. at 573 (“Therelief
in an antitrust case mug be * effective to redress the violations' and ‘ to restore competition.’”)
(quoting E.I. Du Pont De Nemours & Co., 366 U.S. at 326). In particular, the remedy imposed
by the Court is fashioned so as to prevent true “retaliation” rather than restrict al forms of action

taken by Microsoft which might be characterized as “adverse” to competitors. Indeed, conduct
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that isin some respect adverse to competitorsis almost implicit in the concept of competition.
See Appendix A, Part 111. There is neither justification in the record of this case, nor in the field
of antitrust law, for afar-ranging prohibition on conduct adverse to competitors, id., and the
Court rejects imposition of such aban as part of the remedy in this case. However, because
retaliation against OEMs for their support of competing products is conduct of the same “type or
class,” Zenith Radio, 395 U.S. at 132-33; see also Microsoft, 56 F.3d at 1460, as conduct which
was found to be anticompetitive in this case,”® see Microsoft, 253 F.3d a 77, and because a ban
on retaliation will enable OEMs to take advantage of other freedoms provided by the remedy in
this case, see Bausch & Lomb, 321 U.S. at 726 (“The test is whether or not the required action
reasonably tends to disgpate restraints and prevent evasions.”), the Court may properly limit
Microsoft’s ability to threaten and engage in retaliation against OEMs in certain circumstances.
Notwithstanding this conclusion, the remedial decree imposed by the Court will permit
Microsoft to compensate OEM s based upon the absolute leve or amount of the OEM’s
distribution, promotion, development, and other types of support for a particular Microsoft
product. See Appendix A, Part 111. In other words, Microsoft will be permitted to provide
compensation for OEM action which promotes or supports Microsoft products, but Microsoft
cannot withhold such consideration or other consideration based upon OEM action which tends
to favor non-Microsoft products. While these two goals may appear to be somewhat at odds, the

liability in this case all but demands thislevel of hair-splitting. The appellate court was very

®Retaliation or other forms of adverse action against industry participants for their
support of products which compete with other product lines offered by Microsoft that are
substantially unrelated to the monopoly market in this case, such as handheld devices and the
like, see supra Part I11.B-C, aretoo far removed from the liability in this case to be treated as “ of
the same type or class’ astheillegal conduct in this case. Zenith Radio, 395 U.S. at 132-33.
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clear throughout its opinion that “the antitrust laws do not condemn even a monopolist for
offering its product at an attractive price,” even where the monopolist offers valuable
consideration in the form of technical information and “bounties” Microsoft, 253 F.3d at 67-
68.” In addition, evidence presented during this phase of the proceeding emphasizes that there
are often instances where compensation commensurate with the amount of support given to a
particular product is not only aroutine business practice, but it is “obviously beneficial.” See
Appendix A, Part 111. The Court recognizes that, in the absence of some condition of fixed
percentages or exclusivity, an attractive pricing scheme will not be condemned as
anticompetitive and, indeed, may have procompetitive advantages. Based upon this recognition,
the Court regardsiit as inappropriate for the remedy in this case to entirely prohibit Microsoft’s
ability to compensate OEMs commensurate with the actual level of OEM support of the
Microsoft product.

Further protection for OEMs as a middleware channel of distribution is availabl e through
the implementation of uniformity in the licenses Microsoft provides in the monopoly market.
See Appendix A, Part I. Asevidenced by their respective remedies, the parties on both sides of
this case acknowledge that uniformity in the Windows operating system licenses will bolster the

protections for middlieware in the OEM channel of distribution.” 7d. The parties’ respective

Asillustrated in other portions of the appellate court’s opinion, it is the conditioning of
the receipt of consideration upon some degree of exclusivity which raises antitrust concerns.
See, e.g., Microsoft, 253 F.3d a 75 (“Again, we reject the District Court’s condemnation of low
but non-predatory pricing by Microsoft. To the extent that Microsoft’ s First Wave Agreements
with the ISV's conditioned receipt of Windows technical information upon the ISVs agreement
to promote Microsoft’s VM exclusively, they raise a different competitive concern.”).

Though not clearly implicated in actions that gave rise to liability addressed by the
appellate court, Judge Jackson’s Findings of Fact reflect that Microsoft manipulated the terms of
its license agreements in conjunction with its attempt to quash the middieware threat posed by
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proposals for uniform licenses for Windows operating system products are remarkably similar,
with each requiring uniformity in the termsand conditions of the licenses for the twenty OEMs
with the highest volume of Windows operating system licenses. I/d. Both proposed remedies
further provide, in broad terms,” that aroyalty schedule must be established, pursuant to which
Microsoft may opt to charge a different royalty for different language versions of the Windows
operating system and may provide reasonable volume discounts based upon the actual volume of
licenses. SPR § 2.a; SRPFJ§ I11.B. Thereislittle dispute that the imposition of uniformity in
licensing will enhance the freedom of OEM s to support non-Microsoft products and thereby
further the goal of “achiev[ing] freedom from the influence of the unlawful restraint of trade.”
Bausch & Lomb, 321 U.S. at 726.

Given this seeming lack of dispute over the appropriateness of a substantial degree of
uniformity in Microsoft’s Windows operating system licenses, the Court’ s remedy will require
Microsoft to provide OEMs with such uniformity. However, in recognition of the potential
negative side effects of complete uniformity in licensing as attested to by Drs. Murphy and
Elzinga, see Appendix A, Part 11, the uniform licenses mandated by the Court’ s remedy will

allow some divergence in terms depending upon the volume of licenses provided. Specifically,

Navigator. See, e.g., Findings of Fact 1 234 (*In return for Compaq' s capitulation and revival of
its commitment to support Microsoft's Internet strategy, Microsoft has guaranteed Compaq that
the pricesit pays for Windows will continue to be significantly lower than the prices paid by
other OEMs. . . . Compaq’'s licensefee for Windows is so low that other OEMs would still pay
substantially more than Compaqg even if they qualified for all of theroyalty reductionslistedin
Microsoft's Market Development Agreements (‘MDAS'). What is more, while Microsoft requires
other OEMs to verify actual compliance with particular milestones in order to receive Windows
98 royalty reductions, Microsoft has secretly agreed to provide the full amount of those
discounts to Compagq regardless of whether it actually satisfies the specified conditions.”).

ZAdmittedly, there are minor differences in the two remedies even on these common
points. Compare SPR 8 2.a, with SRPFJ 8§ 111.B.
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the Court’ sremedial order will permit reasonabl e volume discounts based upon the actual
volume of licenses for any Windows operating system product.

To further tailor the uniform licensing provision so as to provide OEMs with the greatest
security, while minimizing the less desirable collateral effects of uniformity, the Court’s order of
remedy will not prohibit Microsoft’s practice of awarding “market development allowances,
programs, or other discounts’ (“MDPs’), provided that the award of such benefitsis based upon
reasonable, objective criteria, which are enforced uniformly and without discrimination. The
Court’ s determination that the remedy should not eliminate Microsoft’ s ability to offer MDPs
reflects the fact that the affirmance of liability in this case by the appell ate court did not
condemn Microsoft’ s use of MDPs and, in fact, steadfastly refused to condemn practices which,
at their core, “ offer[ed] a customer an attractive deal.” Microsoft, 253 F.3d a 68; see also id. at
78 (“The only specific acts to which the court refers are Microsoft’ s expenditures in promoting
its browser, which we have explained are not in themselves unlawful.”) (internal citation
omitted). The Court’sdetermination is further based upon the finding that MDPs are
procompetitive in many instances. See Appendix A, Part 11. Indeed, Plaintiffs' witnesses
testified that so long as MDPs cannot be used to improperly influence OEM choices—for
example, through discriminatory or retaliatory terms or enforcement—there remains little basis
for objection to their use. Id. Accordingly, the Court declines to prohibit this legitimate aspect
of Microsoft’s licensing agreements, but instead shall limit Microsoft’ s ability to use MDPs to
impede competition.

Additional protection for OEMs and their ability to exercise their rights under the remedy

imposed in this case can be derived from limited regulation of Microsoft’s ability to terminate an
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OEM’sWindowslicense. The Windows license is fundamental to an OEM’ s ability to conduct
business, and hence, the threat of termination is a powerful tool which Microsoft can utilize to
exert undue influence over aparticular OEM. See Appendix A, Part 1V. To leave such atool
available for Microsoft’s abuse would detract from the ability of the other provisions of the
remedy in this case to unfetter the market from Microsoft’sillegal monopoly maintenance. Id.
However, the limitation on Microsoft’ s ability to terminate an OEM’ s Windows license must not
be so broad as to curb Microsoft’ s ability to enforceitsintellectual property rights such that the
terms of the license are rendered meaningless. Id. Asaresult, Microsoft shall not be permitted
to terminate an OEM’ s license without having first provided the OEM with notice and
opportunity to cure. When Microsoft has provided two such notices, Microsoft may terminate
the license without any further notice or opportunity to cure. Thislimitation on Microsoft’s
ability to terminate an OEM’ s Windows license appropriatey provides additional protection to
OEMs, further securing the likelihood that they will engage in vigorous competition. Id.
Importantly, however, this limitation does not interfere significantly with Microsoft’ slegitimate
business practices. Id. The Court further concludes that the addition of a requirement that
Microsoft may terminate only for “good cause” is unnecessary as termination of alicense for an
improper purpose, such asretaliation, is prohibited by other portions of the Court’ s remedy.

Id. Inthisregard, the Court observes that, in the event that Microsoft terminates alicense in the
absence of “good cause,” such termination will likely be subject to careful scrutiny to ensure that
Microsoft has not terminated an OEM license for a purpose inconsistent with the terms of the

final judgment.
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D. Other Participants in the Ecosystem

L Ban on Retaliation

The factual and liability findingsin this case evidence a practice by Microsoft of
threatened and actual retaliation against Apple and Intel, each of whichis both a hardware
vendor and software developer, Microsoft, 253 F.3d at 71 (Apple), Findings of Fact 1 95 (Intel),
for engaging in action which promoted or supported non-Microsoft middleware. See, e.g.,
Microsoft, 253 F.3d a 72-73 (discussing Microsoft’ s dealings with Apple); id. at 77 (describing
Microsoft’'s “threat to Intel”).” The immediate and most apparent remedy for this
anticompetitive conduct is a prohibition on Microsoft’ s ability to retaliate not only against these
particular firms, but generally against software developers and hardware vendors. See Appendix
A, Part [11. Aswith the prohibition on retaliation against OEMs described above, the Court must
tailor any prohibition on retaliation against ISVs and IHVsto address actions which are of the

same type or class as that which was found to be in violation of the antitrust laws, while still

"*The appellate court devoted a section of its analysis to Microsoft’ s treatment of Intel in
response to Intel’ s development of a*“high performance, Windows JVM,” Microsoft, 253 F.3d &
75 (quoting Findings of Fact 1 396), recounting the numerous ways in which Microsoft
“pressur[ed] Intel not to support cross-platform Java,” id. at 77. Microsoft’s pressurein this
regard was based upon the threat to the Windows monopoly posed by cross-platform Java. 1d.
The appellate court found Microsoft’ s pressure tactics to be clear in their anticompetitive effect
and wholly without procompetitive justification. /d. at 77-78. Because of the exclusionary
effect of Microsoft’s threats to Intel, which Microsoft “lamely characteriz[ed] . . . as‘advice,’”
the appellate court deemed Microsoft’s conduct in this context to violate 8§ 2 of the Sherman Act.
Id.

In asimilar section, the appellate court examined Microsoft’s dealings with Apple, which
included an agreement by Apple not to “position icons for nonMicrosoft browsing software on
the desktop of new Macintosh PC systems or Mac OS upgrades,” as well as an agreement
prohibiting Apple from “encouraging users to substitute another browser for IE.” Id. at 73
(quoting Findings of Fact 11 350-52). These promises not to support competing products had
the effect of exclusivity, the anticompetitive effect of which was unmitigated by procompetitive
justification. Id. at 73-74. Inthe absence of procompetitive justification, the appellate court
deemed this conduct to violate § 2 of the Sherman Act. /d.
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preserving Microsoft’ sability to engage in legitimate competitive conduct that is only remotey
related to the relevant anticompetitive conduct. In thisregard, the Court again determinestha a
prohibition on all action “adverse” to industry participants “based upon” their support for
competing productsis not sufficiently tailored to address the conduct found to be
anticompetitive. Id. Such abroad prohibition threatens to eliminate conduct which may have
significant procompetitive value. Id.

Similarly too, the prohibition on retaliation for the support of competing products must
be tied to the monopoly market in this case and cannot appropriately prohibit Microsoft from
engaging in conduct in markets unrelated to the monopoly market. As previously noted, this
Court is“not at liberty to enjoin ‘al future violations of the antitrust laws, however unrelated to
violations found by the court,”” Microsoft, 56 F.3d at 1460 (quoting Zenith Radio, 395 U.S. at
132-33), nor isthe Court at liberty to “interfere with ordinary commercial practices,” Bausch &
Lomb, 321 U.S. a 728, even where those practices are malicious and injurious to particular
competitors, Brooke Group Ltd., 509 U.S. at 225. While retaliation is an unsavory method of
competition which the Court does not condone, the liability ascribed to Microsoft for its threats
of retaliation directed at Intel and Apple will not support broad regulation of any Microsoft
conduct, though it might be characterized as retaliatory, in markets wholly unrelated to the
monopoly market, particularly where Microsoft’s dominance in such markets, or lack thereof,
has not been assessed. The mere fact that particular conduct can be characterized as retaliation
does not necessarily render such conduct sufficiently related to the ligbility in thiscase so asto
justify inclusion of such conduct in the remedy. See Appendix A, Part 111. To be sufficiently

related to the liability inthis case, a ban on retaliation must have some nexus to the monopoly
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market identified for purposes of this proceeding. See Microsoft, 56 F.3d. at 1460.

By utilizing the term “competes’ in the remedial decree, the Court’s prohibition on
retaliation for the support of non-Microsoft software is broad, but still reflective of the necessary
nexus. For example, inasmuch as a server operating system serves as a platform for applications
running “for” the PC, in amanner similar to true middleware, the server operating system can be
said to “compete” with Microsoft’s PC operating system software. See supra Parts111.B.3.a,
[11.C.1. Inthisregard, then, the Court’s remedy extends well beyond the specific targets of
Microsoft’s previous retaliation, to provide forward-looking protection for any firm that
produces software or hardware posing any competitive threat to Microsoft’s monopoly in the
market for Intel-compatible PC operating systems.

Further, like the ban on retaliation against OEMs, the prohibition on Microsoft retaliation
against ISVsand IHVsfor their support of platform software that competes with Microsoft’s PC
operating system software will prohibit threats of retaliation, which have the capacity to chill
ISV and IHV support for competing products even where the retaliation itself is prohibited. 7d.
Such protection is particularly appropriate given that both examples of Microsoft’s retaliatory
conduct against IHVs and ISVs during the liability phase concerned threats of retaliation.
Microsoft, 253 F.3d at 73 (describing acall from Mr. Gatesto Apple’s CEO “to ask ‘how we
should announce the cancellation of Mac Office'”) (quoting Findings of Fact 1 349); 77
(describing Microsoft’s “threat to Intel”).

2. Agreements Limiting Support for Competing Products

In arelated vein, but specific to ISVs, the appellate court affirmed the district court’s

finding of liability with respect to the effectively exclusive nature of the “First Wave
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Agreements.” The First Wave Agreements “required devel opers to make Microsoft’s VM the
default in the software they developed” to the exclusion of the Sun-compliant VM. Microsoft,
253 F.3d at 75. The appellate court found that the agreements had the effect of “foreclog[ing] a
substantial portion of the field for VM distribution” and were without procompetitive
justification. Id. at 76. In response to this finding of liability, the Court’s remedy will preclude
Microsoft from entering into agreements predicated upon an ISV’ s promise to refrain from
developing, promoting, or distributing any software which competes with the platform
capabilities of Microsoft software. Such a provision will ensure that Microsoft is unable to chill
the development of competing software products which may provide a platform for PC
applications. See Appendix A, Part V.A.

Inherent in such aremedy provision, however, exists a danger that a blanket ban on
agreements predicated on a promise not to support a competing product will interfere with
collaborative ventures between Microsoft and ISVs. Id. It isoften the case that, in conjunction
with ajoint venture or work-for-hire agreement, the parties of the venture agree not to compete
with the scope of the venture. Id. Thistype of agreement provides the participants to the
venture some assurance that their respective efforts will be used collaboratively, asthe
agreement intends, rather than competitively. Id. Such collaborative ventures foster the
advancement of technology, promoting innovation and ultimately competition. /d. Because a
remedy which “dampen([s] . . . technological innovation would be at cross-purposes with antitrust
law,” Microsoft, 147 F.3d at 948, and because Plaintiffs have not offered any valid justification
for prohibiting such agreements, the remedy in this case is carefully tailored so as not to hinder

Microsoft’s ability to enter into legitimate joint ventures and work-for-hire agreements. In
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particular, the remedy imposed by the Court will reserve for Microsoft the ability to limit an
ISV’ s support for a competing platform product where such limitation is reasonably necessary
and of areasonable scope and duration in relation to the contractual obligation of the ISV to
support Microsoft’ s software or to jointly develop software for Microsoft.

3. Exclusive Agreements

In two different portions of its opinion, the gppellate court considered the exclusive effect
of the First Wave Agreements Microsoft entered into with ISV's, and in each portion, the
appellate court determined that the exclusive effect of the agreements violated § 2 of the
Sherman Act. Microsoft, 253 F.3d at 71-74 (discussing the effect of the agreements upon
Navigator), 75-76 (discussing the effect of the First Wave Agreements upon Java). Elsewherein
its opinion, the appellate court examined Microsoft’ s exclusive agreement with Apple and
determined that the agreement violated § 2 of the Sherman Act. Id. at 72-74. Inyet another
portion of its opinion, the appellate court consdered Microsoft’ s exclusive agreements with
internet access providers and determined that these too viol ated § 2 of the Sherman Act. /d. at
67-71. Considering as awhole Microsoft’s treatment of these segments of the industry, it is
appropriateto curtail sharply Microsoft’s capacity to extract promises of exclusivity or support
of aMicrosoft product in afixed percentage. Nevertheless, even where a broad prohibition on
exclusive deals with multiple industry participants is justified by the findings of liability, the
Court mugt take care not to ban those fixed-percentage and exclusive agreements that serve a
procompetitive purpose. See Microsoft, 253 F.3d at 69. Some types of fixed-percentage and
exclusive agreements may be beneficial to other participants in the ecosystem and often fall

outside of the parameters of anticompetitive conduct. See Appendix A, Part V.B. Indeed, even
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in its condemnation of Microsoft’s exclusive agreements, the appellate court noted that exclusive
contracts themselves are not without their usefulness, Microsoft, 253 F.3d at 69, and are
“commonplace--particularly in the field of distribution--in our competitive, market economy,”

id. at 70.

Accordingly, the Court’s remedial decree will limit Microsoft’s ability to enter into
agreements in which the other party agrees to support Microsoft’ s operating system products
exclusively or in afixed percentage. This provison will address those industry participants with
whom Microsoft entered into unlawful and anticompetitive exclusive agreements, namely ISV's,
IAPs, and OEMs, as well as those industry participants, such as ICPs and IHV's, who are ready
targets for the impostion of similarly unlawful exclusive agreements. The extension of this
prohibition beyond I1SVs, IAPs, and OEMSs, and beyond agreements concerning Web browsers
and Java, to any software which competes with the platform capabilities of Windows, will serve
to “uproot al parts of [the] illegal scheme--the valid as well astheinvalid--in order to rid the
trade or commerce of dl taint.” Paramount Pictures, 334 U.S. at 148.

While furthering the effort to “uproot” al of Microsoft’sillegal conduct and conduct
similar thereto, the Court will again tailor its prohibition on Microsoft’s use of exclusive and
fixed percentage agreements so as to permit those agreements which are beneficial to
competition, but might otherwise have been prohibited by a blanket ban. In particular, in
recognition of the benefit to technology and to competition derived from cooperative agreements
between industry participants, see Appendix A, Part V.B., the Court’s remedy takes pains not to
discourage Microsoft from entering into legitimate joint ventures and joint development

agreements. In thisregard, Microsoft will have some limited ability to prohibit competition with
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the object of the joint venture or joint agreement, where both parties have contributed significant
resources to the venture. In addition, because the goal of this remedy provision isto curtail the
exclusive effect of fixed percentage agreements, the remedy imposed by the Court will not
prohibit fixed percentage agreements where there is evidence, in the form of a good faith
representation from the other party to the agreement, that the fixed percentage will not have an
exclusive effect. See id.

In addition, the Court’ s remedy balances the need not to discourage Microsoft from
entering into procompetitive licenses for the use of third-party technology against the
competitive advantages to be gained by limiting Microsoft’ s imposition of exclusivity termsin
its other agreements with industry participants. The Court’s remedy, therefore, permits
Microsoft to include aterm of exclusivity in conjunction with an intell ectual property license.
However, the Court observes that abroad authorization to include a provision of exclusivity in
all agreements in which Microsoft licenses intellectual property from athird party would invite
circumvention of the prohibitory portion of the remedy. To do so, Microsoft need only add toits
agreements with industry participants an unnecessary license of intellectual property and thereby
garner exclusion of the agreement from the purview of the prohibitory portion of the decree. See
id. Rather than foster such an outcome, the Court will permit inclusion of an exclusvity
provision in such agreements only in limited circumstances. In particular, Microsoft’s ability to
impose an exclusive term in an agreement in which Microsoft licenses intellectual property shall
be limited to agreements wherein the license of the third-party technology constitutes the

principal purpose of the agreement.
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4. Agreements Regarding Placement on the Desktop

In the case of | APs, the appellate court condemned Microsoft’ s contracts which extracted
from IAPs a promise of exclusivity—meaning a promise to refrain from and/or sharply limit
promotion or distribution of a non-Microsoft Web browser in exchange for prominent placement
of the IAP s product in the configuration of the Windows operating system. Microsoft, 253 F.3d
at 68-71. The Court’s order of remedy will address this holding in two ways. First, the
provision described above, which provides a general prohibition on Microsoft’s ability to enter
into agreements with awide variety of industry participants, including |APs, predicated upon a
promise of exclusive support for a Microsoft product, will be restricted. See supra Part 1V.D.3.
In addition, the Court’s remedy will include a provision which addresses the particular means of
leverage Microsoft used to induce | APs to enter into these agreements; namely, special
placement on the desktop or elsewhere in Microsoft’ s PC operating system products of avisible
means of end-user access to the third-party product. Therefore, the remedy imposed by the
Court will prohibit Microsoft from granting specia placement within the Windows operating
system on the condition that the | AP refrain from supporting software that competes not only
with Microsoft’ s Web-browsing technology, but also with a number of technologies incorporated
into Windows that have middleware characteristics such that they are properly treated as
“Microsoft Middleware.” See supra Part I11.B-C. This extension beyond a promise not to
compete with Microsoft’s Web-browsing functionality reflects an extension of the remedy
beyond the specific liability findings to address conduct which is of the “same type or class’ as
the conduct which was found to be anticompetitive. Zenith Radio, 395 U.S. at 132-33.

In afurther extension beyond the specific parameters of liability in this case,
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notwithstanding the fact that the appellate court declined to impose liability for Microsoft's
similarly exclusive agreements with | CPs, the Court will extend to | CPs the protections afforded
to IAPsin this portion of the remedy. This extension isjustified, in particular, because ICPs are
similarly susceptible to the influence of prominent placement in the Microsoft PC operating
system products, Findings of Fact 1 139, 313-17.

E. Explicitly Forward-Looking Remedies

The parties' remedy proposalsin this case reflect an agreement that effective
interoperation between the software running on two or more devices will play an integral rolein
the successful emergence of new software products and platforms and that fostering such
interoperation is an appropriate remedial objectivein thiscase. See SPR § 4; SRPFJ § 111.D-E.
Thisview is consistent with the case law, Zenith Radio, 395 U.S. at 133; Gypsum, 340 U.S. at
89, so long as the “forward-looking” nature of the remedy is not so expansive as to be unduly
regulatory or provide a blanket prohibition on all future anticompetitive conduct. See Zenith
Radio, 395 U.S. at 133. The Court agrees that the god of facilitating interoperation between
Microsoft’s PC operating system products and third-party middleware, as well as between
Microsoft’s PC operating system products and third-party server operating systems, is consistent
with the god of “ensur[ing] that there remain no practiceslikely to result in monopolizationin
the future.” United Shoe, 391 U.S. at 250.

The remedy proposalsimplicitly recognize that the key to interoperation between
software products and the devices upon which they run restswith the ability to utilize effectively
the APIs exposed by a particular software product. See SPR 8§ 4; SRPFJ§111.D. Likewisethe

proposals acknowledge that the disclosure of the specific method of communication between
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PCs and servers will foster interoperation between the two. Such interoperation, inturn, will
advance the ability of the server operating system to serve as a middleware-li ke platform upon
which applications can run “for” the PC. Accordingly, both proposed remedies recommend the
mandatory disclosure of certain Microsoft APIs, technical information, and communications
protocols for the purposes of fostering interoperation.

1. API Disclosures (Interoperation between Windows and Microsoft Middleware)

The remedy imposed by the Court with regard to the disclosure of APIswill require
Microsoft to disclose those APIs, dong with related technical information, which “Microsoft
Middleware” utilizesto interoperate with the Windows platform.”™ To repeat what is, by now
elemental, Plaintiffs proceeded to trial on the theory that Microsoft had acted anticompetitively
in an effort to boost its own middleware and stifle rival middleware because those products
posed a potential “platform threat.” Because the hallmark of the platform threat is the ability to
operate on multiple platforms, the disclosure of the interfaces and related technical information
relied upon by Microsoft’s own middleware fosters the ability of riva middleware platformsto
work well with the ubiquitous Windows. The ready ability to interoperate with the already
dominant operating system will bolster the ability of such middleware to support a wide range of
applications so asto serve as aplatform. See Appendix A, Part V1. Inthisregard, the API

disclosures mandated by the Court’s remedy will further the remedial goal of restoring

"The Court determined supra, Part 111.B.3.a, that the term “interoperate” encompasses a
continuum, rather than an absolute standard of information exchange. See also Appendix A, Part
VI.A. Because Microsoft’s disclosure obligations in this portion of the Court’s remedial decree
are fixed by the definition of “API” and are merely circumscribed by the requirement that the
disclosures be provided for the “sole purpose of interoperating,” the Court does not limit the
definition of “interoperate” to any particular degree of interoperation within the reasonable scope
of the continuum.
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competition to the market. Ford Motor Co., 405 U.S. at 573; see also Int’l Salt, 332 U.S. at 401.
Furthermore, the discosures can help to ensure that developers of rival middleware platforms are
not disadvantaged, with respect to Microsoft’s own middieware deveopers, in their ability to
create products that interoperate with the Windows operating system. See Appendix A, Part V1.
Such disclosures have the potential to increase the ability of competing middleware to threaten
Microsoft’s PC operating system monopoly. Disclosures of APIsrelied upon by Microsoft
software beyond these parameters will not be required because, as discussed in greater detail
below (and supra Part 111.B-C), such disclosures are unrelated to the basis for liability and have
not been shown to advance the objectives of aremedy in this case.

2. Communications Protocols (Interoperation Between PC Operating Systems and
Server Operating Systems)

The remedy imposed by the Court will mandate disclosure and licensng of protocols
used by clients running on Microsoft’ s Windows operating system to interoperate with Mi crosoft
servers. Asthe Court concluded supra, Parts111.B.3.a, 111.C.1, server operating Systems can
perform afunction akin to that performed by traditiona middleware because they provide a
platform for applications running “for” use on aPC. The mandatory disclosure of the
communications protocols relied upon by Microsoft’ s PC operating system to interoperate with
its server operating systems will advance the ability of non-Microsoft server operating systems

to interoperate, or communicate,” with the ubiquitous Windows PC client. Advancement of the

Recalling again that the term “interoperate” captures a continuum, rather than an
absolute standard, see supra Part 111.B.3.a., in the mandating the disclosure of communications
protocols relied upon by Windows clients to interoperate natively with Microsoft servers, the
Court’sremedial decree utilizes avery simple definition of the term which isintended to capture
the reasonabl e spectrum of the continuum. Hence, the Court’ s remedial decree requires that
Microsoft disclose communications protocols necessary for a Windows client to “interoperate, or
communicate, natively” with a Microsoft server. See Appendix B.
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communication between non-Microsoft server operating systems and Windows clients will
further the ability of these non-Microsoft server operating systemsto provide aplatform which
competes with Windows itself. See Appendix A, Part V1. Through the disclosure of select
communications protocols, the Court’s remedy extendsto the most apparent frontier in
“platform” threats to Microsoft’s PC operating system monopoly. Id. Far from seeking to
“return the market to the status quo ante,” Ford Motor Co., 405 U.S. a 573 n.8, this aspect of the
Court’ s remedy contributes to the elimination of the consequences of Microsoft’'sillegal

conduct, Nat’l Soc’y Prof’l Eng’rs, 435 U.S. at 698.

In all likelihood, the requirement that Microsoft disclose and license the communications
protocols utilized by its PC operating systems to communicate with Microsoft’s serversis the
most forward-looking provision in the Court’sremedy. See supra Parts|11.B.3.a, 111.C.1.
Importantly, however, pursuant to the Court’ s remedial decree, Microsoft need only disclose and
license those protocols which are supported “ natively” by Microsoft clients and, hence, do not
reguire the addition of software code to the client in order to interoperate. Thislimitationis
appropriate given the market in this case-I ntel-compatible personal computer operating systems.
Interoperation made possible by software added onto Microsoft’s PC operating system products
isless clearly related to the facts of this case because it expands beyond the relevant market of
Intel-compatible PC operating systems to address the ability of an application to interoperate
with aserver. Having concluded that such interoperation bears an insufficient nexusto the
market in which liability was imposed, the Court need not address non-native interoperation in

itsremedy. See supra Part 111.B-C.
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3. Plaintiffs’ Flawed Arguments for Overly Broad Disclosures

a. Insufficient Connection to the Liability Findings

Extending their arguments in favor of broader disclosures, Plaintiffs contend that
Microsoft will hinder interoperability between clients and servers, as well as between non-PC
devices, by the use of its own proprietary technology. The Court addressed the two underlying
premises of Plaintiffs argumentsin thisregard, supra Part 111.B-D, in conjunction with the
Court’ s determination of the proper scope of the remedy in this case. The Court first determined
that interoperation between devices outside of the PC-to-server/network computing context is
too far removed from the theory of liability in this case and that addressing such segments of
computing via the remedy would be inappropriate and unjustified given the liability imposed in
this case. See supra Part I11.B-C. The Court next determined that Plaintiffs' attempt to link
interoperability as ageneral concept to the findings of liability in thiscaseis similarly flawed.
See supra Part 111.D. Asthe Court’s conclusion with regard to the latter of these points
addresses a sgnificant portion of Plaintiffs' evidence, it bears repeating at thisjuncture.

Plaintiffs urge the Court to order vast disclosures and roydty-free licensing of technical
information based upon their assertion that Microsoft intends in the future, and has previoudy
taken action, to impede devel opers attempting to achieve cross-platform interoperability by the
adoption of proprietary protocols instead of industry standard protocols, through the proprietary
extension of industry sandards, and through the non-disclosure of certain technical

information.” See, e.g., Pl. Prop. Findings of Fact 1 169-78. Asthe Court recounted above,

"®Plaintiffs further argue that broad interoperability disclosures are necessary to “lessen
the potentid that Microsoft will be able to lock in devel opers, consumers, and businesses
through undisclosed proprietary interfaces and protocols.” H. Prop. Finding of Fact §629. This
justification for broad interoperability disclosuresis flawed, asit isessentially a new, and vastly
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Plaintiffs support their request for such disclosures with testimony describing numerous
instances in which Microsoft has implemented proprietary technology much to the consternation
of its competitors. See supra Part 111.D. At their core, Plaintiffs allegations with regard to
Microsoft’s conduct in the area of interoperability are new allegations of anticompetitive
conduct. Id. Assuch, these allegations must be subjected to the rigorous four-part test outlined
by the appellate court in this case before the Court can find that Microsoft’ s conduct violates
antitrust law and demands aremedy. See supra Part [1.A.3 (describing four-part test); see also
supra Part |11.D; Microsoft, 253 F.3d at 58-509.

Plaintiffsinsist that the Court can remedy Microsoft’s conduct relating to industry
standards, interoperation, and information disclosure in the absence of any such balancing of
anticompetitive effect against procompetitive justification because Microsoft’s conduct with
regard to this technical information is closely related or “the same or similar” to the conduct
which gaveriseto liability in this case. Whilethe Court does not quibble with the notion that a
remedy can address conduct beyond the specific acts found to be anticompetitive, Plaintiffs are
unable to establish a satisfactory link between the interoperability disclosures they seek and the
liability inthiscase. See supra Part 111.D; see also Appendix A, Part VI. The Court falsto see
the necessary relationship between any conduct which gave riseto liability in this case and
Plaintiffs allegations of Microsoft’s new “bad” acts relevant to communications protocols and
other industry standards. Plaintiffs' reliance upon old “bad” actsis similarly unavailing.

Plaintiffs cite to factual findings entered during the liability phase of the case which conclude

unsupported, allegation of attempted monopolization, or aresurrection of the previously Court-
rejected “monopoly leveraging” argument. See supra Part 111.C; Microsoft, 1998 WL 614485
(D.D.C. Sept. 14, 1998), at * 26-28.
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that Microsoft selectively disclosed technical information to third parties, but cannot identify any
liability sustained by the appellate court which flows directly from these findings. See, e.g., Pl.
Prop. Findings of Fact {1 171-72.

Plaintiffs make a better argument regarding the relationship between new examples of
“selective disclog[ure of] technical information” and liability finding rel ated to the “ First Wave
Agreements,” as these agreements included the promise of technical information in exchange for
exclusivity in browser distribution. Microsoft, 253 F.3d & 71-72. This argument, however, also
falls short. Tellingly, the appellate court sustained liability for this action only upon afinding
that the exclusivity provision in the First Wave Agreements foreclosed a substantial share of the
market and thereby had a substantial effect upon the market. Id. at 72. Therefore, it is not the
preferential provision of technical information that the appellate court condemned, but the
exclusive effect of the agreements. 1d.; see also supra Part 111.D.

Similarly, the extenson of industry standard protocolsand the use of proprietary
technology could be said to bear alimited connection to the imposition of liability for
Microsoft’ s deception of software devel opers regarding the Windows-specific nature of its Java
development tools. Microsoft, F.3d at 76-77. Still, the appellate court’ s focus in this context
concerned deception, rather than the “incompatiblility] with Sun’s cross-platform aspirations for
Java [which was] no violation to be sure.” Id. at 76. Bearing afar clearer relationship to
Microsoft’s alteration of industry sandards and use of proprietary technology is the appellate
court’ s rejection of liability for Microsoft’ s development of its own, incompatible, non-cross-
platform, VM. Id. at 74-75.

Plaintiffs’ theory of a close relationship between this new “bad” conduct and liability is
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significantly flawed by the appellate court’ s explicit rejection of liability for conduct similar to
thisallegedly “bad” conduct now identified in the context of communications protocols and
industry standards. Id. The appellate court carefully weighed each action taken by Microsoft for
anticompetitive effect and procompetitive justification and in doing so, the gppellate court
refused to paint liability with broad strokes. The appellate court instead considered the precise
effect of each Microsoft action. In short, Plantiffs fail entirely to recognize the appellate court’s
refusal to condemn Microsoft’s proprietary extensions and alterations, even where such
extensions and alterations hindered interoperability and the development of cross-platform
products.

Once again, the Court acknowledges that it has the power to prohibit “admittedly valid
parts of an invalid whole,” Bausch & Lomb, 321 U.S. at 724; see also Paramount Pictures, 334
U.S. at 148, where such prohibition will further eradicate the harmful effects of the
anticompetitive conduct. The Court disagrees, however, that Microsoft’s practice of utilizing
undisclosed proprietary extensions of communications protocols and its similar use of
proprietary technology can be accurately characterized as a part of the conduct which gave rise
to the impoasition of liability in this case. Plaintiffs concern with Microsoft’ s use of proprietary
technology is substantially more far reaching and is, at best, tangentially related to the provision
of technical blandishments in exchange for a promise of exclusivity or alimited instance of
Microsoft deception regarding a particular Microsoft technical implementation. See supra Part
[11.D. Asaresult, the Court declines to address this new conduct on the grounds that it more
closely resembles the basis for a new allegation of anticompetitive conduct than a mere

extension or “part” of conduct previously deemed to violate antitrust law.
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Stripped of the support drawn from Plaintiffs’ flawed view of the technologies which
properly may be characterized as middleware concordant with the liability phase and Plaintiffs
allegations of new anticompetitive conduct in the area of interoperation, Plaintiffs’ pleathat the
Court impose aremedy broadly facilitating interoperation in markets unrelated to the monopoly
market is without basis. Even confined to the parameters identified by the Court; namely,
interoperation between Windows and “Microsoft Middleware” and interoperation between
Windows and Microsoft server operating systems, Plaintiffs' expansive interoperability
disclosures are largely unjustified and present a host of problems which warrant their rejection
by the Court. See Appendix A; Part VI.

b. Harmful Effects of Cloning

Over-broad disclosure, such as that proposed by Flaintiffs, must also be avoided because
it will likely enable wholesale copying or cloning of Windows without violating Microsoft’s
intellectual property rights. See id. By cloning, the Court means the creation of a piece of
software which replicates the functions of another piece of software, even if thereplicationis
accomplished by some means other than the literal repetition of the same source code. Id. In
most instances, where a cloneis created without a copyright viol ation, the clone emerges from a
process of reverse engineering—which consists of the study of functionality in the original
product and the attempt to produce a product which accomplishes the sasme end. /d. The process
of cloning the functionality of a competitor’s product isusually an expensive and time-
consuming undertaking which, if successful, will enable the cloned product to function as a
replacement for the original product. /d. To impose aremedy which facilitates the cloning of

Microsoft’s products—a far simpler task than the creation of a new product—would provide a
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windfall to Microsoft’s competitors. Id.

Plaintiffs have been very clear that they seek to terminate the “vicious cycle’ of
Microsoft dominancein the operating system market by “enabl[ing] would-be competitors to
support some of the thousands of applications created for Windows.” Pl. Prop. Findings of Fact
1608. Plaintiffs explain that thisgoal can be achieved by providing competing software
platform devel opers with sufficient disclosures to provide a substitute, or clone, platform that
exposes the same APIs as those which are exposed by Windows. 7d. Although innocently
characterized by Plaintiffs as mere “interoperation” between devices, the evidence establishes
that, rather than achieving the goal of “interoperation” asit is understood by most in the
industry, and discussed by the Court supra in Part 111.B.3.a, Plaintiffs seek to achieve aresult of
perfect interchangeability. See Appendix A, Part VI.A. In other words, Plaintiffs seek the
disclosure of vast amounts of technical information for purposes of enabling the creation of
functional substitutes for various pieces of Microsoft’s products. /d. Theresult Plaintiffs
envision is nothing other than cloning, which itself is not necessarily “bad” or illega—but in this
Court’s view—is not alegitimate goal for the remedy in this case.

Plaintiffsfail entirely to offer economic evidence to support the enabling of the
wholesale cloning of Microsoft’s PC operating system or virtually any other Microsoft software
product. None of the economists who testified, including Plaintiffs' own economist, Dr.
Shapiro, could find any economic benefit to or justification for enabling the cloning of the
Windows platform. Id. Infact, Dr. Shapiro testified that, even in the context of this proceeding,
Microsoft has alegitimate interest in protecting itself against the cloning of its products by

competitors. Id. To broadly enable the cloning of Microsoft’ s operating system and portions

163



thereof, aswell as Microsoft products unrelated to Microsoft’s monopoly, runs contrary to the
theory of protection of intellectual property rights. In general, the protection of intellectual
property rights encourages innovation by rewarding the innovator’ s investment in creating
something new, while making the innovation available to the public. See Kewanee Oil Co. v.
Bicron Corp., 416 U.S. 470, 480 (1974). To enable the cloning of Microsoft’s products sets this
scheme askew by denying Microsoft the returnsfrom its investment in innovation and effectively
divesting Microsoft’ sintellectual property of its value. See Appendix A, Part VI. Such a
scheme inherently decreases both Microsoft’s incentive to innovate as well as the incentive for
other software devel opers to innovate, since they can simply create clones of Microsoft’s
technology. Id. In addition, the homogeneous set of featuresthat would result from the broad
availability of Microsoft product clones would defeat some aspects of competition. See id.

Plaintiffs’ demand for extensive technical information for the purpose of fostering
Plaintiffs’ skewed view of “interoperation” would provide an unearned windfall to Microsoft’s
competitors and an unjustified divestiture of Microsoft’ s intellectual property. /d. These
undesirable results are not countervailed by evidence that such aremedy would foster
competition in the monopolized market. /d. To the contrary, the cloning of Microsoft’s
technology carries the potential to hinder some aspects of competition and discourage
innovation. As antitrust law does not exist for the protection of competitors, but for the
protection of competition, the Court does not regard this end as alegitimate one. See Brown
Shoe, 370 U.S. at 320.

c. Harmful Effects of Disclosing Internal Interfaces

Beyond the Court’ s concern with cloning, the Court rejects any definition of the
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parameters of API disclosure which would risk disclosure of an inordinate number of internal
interfaces. Microsoft’'s PC operating systems, like most software, have numerous “internal”
interfaces, meaning interfaces that are not documented and disclosed for use by applications.
See Appendix A, Part VI. There exist anumber of technical justifications for operating system
vendors to decline to make such internal interfaces public. 7d. For example, internal interfaces
remain internal so that the software developer has the freedom to modify the interface over time.
Id. Oncetheinterface is disclosed, the developer effectively has a contract with other software
developers, who might rely on the interface, that the interface will not be changed. Id. Hence,
the disclosure of interfaces which the devel oper intended to maintain internally threatens to stifle
innovation and product flexibility. Id. In addition, internal interfaces are often unstable,
meaning that they will not perform effectively when relied upon by third-party applications. /d.
The Court finds that there is sufficient harm which flows from the mandated disclosure of a vast
quantity of internal interfaces which is not countermanded by competitive benefit such tha it is
best not to require Microsoft to disclose a multitude of internal interfaces. Accordingly, the
Court declines to adopt a remedy provision requiring the extensive disclosure of internal
interfaces.

4. Reasonable, Non-Discriminatory Licenses

Although the Court has rejected Plaintiffs' request for the broad disclosure of technical
information relating to Microsoft’ s products, the Court’ s remedial decree will require Microsoft
to make more limited disclosures of APIs, communications protocols, and related technical
information in order to facilitate interoperation. Such information constitutes valuable Microsoft

intellectual property—one of Microsoft’s primary assets. See Appendix A, Part VII. Plaintiffs
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take the view that Microsoft should not be permitted to charge a reasonabl e royalty in exchange
for the license of itsintellectual property.”” To require Microsoft to license intellectual property
in the absence of areasonable royalty, as Plaintiffs suggest, constitutes a divestiture of one of
Microsoft most valuable assets. Id. Such adivestiture isonly appropriate where Plaintiffs have
adduced evidence of “aclearer indication of asignificant causal connection between the conduct
and . . . maintenance of the market power.” Microsoft, 253 F.3d at 106 (emphasisin original).
Plaintiffs have failed to provide the Court with any such evidence. See Appendix A, Part VII.
Asaresult, the Court remains unconvinced that the causal connection between the
anticompetitive conduct and Microsoft’ s continued dominance in the Intel-compatible PC
operating system market supports a divestiture remedy. See Microsoft, 253 F.3d at 107.
Moreover, given the indirect connection between the interoperability portions of the remedy and
the liability findings in this case, there is very little justification for transforming the maost
forward-looking portion of the remedy into a drastic structural remedy.

Nevertheless, the Court recognizes that the effectiveness of the discosure provisionsin
the Court’ s remedy is dependent upon the provision of the relevant technical information on
terms which are consigent with the goal of fostering competition. Inthisregard, the Court must
restrict the terms of the mandatory license so as to ensure that the goal of the remedial provision
is not thwarted by discriminatory or oppressive license terms. Accordingly, the Court shall
prohibit Microsoft from imposng unreasonable or discriminatory license terms, but shall permit

Microsoft to require areasonable royalty for the licenses necessary to exercise the rights

"The combination of Plaintiffs unjustifiably broad disclosure provision and the royalty-
free license would effect a drastic expropriation of substantial amounts of Microsoft’s
intellectual property in the absence of any compensation to Microsoft and despite the absence of
additional evidence of a causal connection.
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guaranteed by the find judgment. The reasonableness sandard is appropriate and likely
necessary in this context because it avoids “involv[ing] the judiciary in the administration of
intricate and detailed rules’ relating to specific licenses. Paramount Pictures, 334 U.S. at 163
(“Thejudiciary is unsuited to affars of business management . . .."”). At the sametime,
however, the requirement of reasonableness imposes upon Microsoft an objective sandard
which curtails Microsoft’ s ability to manipulate the terms of the intelectual property licensesin
an attempt to circumvent the licensing and disclosure mandates of the remedial decree.

5. Protection Against Hackers, Viruses, and Piracy

Despite mandatory disclosure of technical information, it is appropriate to protect
Microsoft and, more importantly, consumers, against disclosures which would assist hackers
enable the creation of harmful viruses, and promote piracy. See Appendix A, Part VIII. Hackers
and viruses pose threats both to consumers, aswell as to Microsoft’ s business, while piracy
protection recognizes Microsoft’s copyrights and its subsequent entitlement to protect itself from
copyright violation. Id. Protection against these threats is appropriate in the context of aremedy
and must be factored into any decree. However, these protections must be sufficiently limited so
as not to eliminate the value in the above-described disclosure provisions by allowing Microsoft
to withhold information selectively and for its own benefit. Balancing the potential benefit of
the disclosure provisionsin the Court’ s remedy against the likely harm which could be caused by
allowing thisinformation to fall into the wrong hands, the Court’s remedy will exempt certain
material from disclosure in order to preserve the security of Microsoft products against hackers
and viruses. Similarly, Microsoft will not be forced to disclose valuabl e information to firms

with a history of piracy, so long as Microsoft does not use clams of piracy as a means by which
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to discriminate.

In providing a security exemption for some of the disclosures required by the Court’s
remedial decree, the Court regjects Plaintiffs’ witnesses' criticisms of Microsoft’s model for
ensuring security for users of its software. See Appendix A, Part VIII. These criticisms of
Microsoft’s security model misunderstand the purpose of this proceeding. The task presently
before the Court is not the redesign of Microsoft’s products to conform to Plaintiffs views
regarding what product design would be best for consumers and competitors alike. Rather, this
Court’ s sole concern isto craft an effective remedy to redress Microsoft’ s antitrust violations
identified by the appellate court and restore competition to the monopolized market. Int’l Salt,
332 U.S. a 400-01. Even in an antitrust suit, there islittlejustification, and even less desire, to
extend this Court’ s judgment to issues of product design. Microsoft, 147 F.3d & 948; see
also Bausch & Lomb, 321 U.S. at 728. Having credited the testimony of Microsoft’ s witnesses
regarding the need for a security exemption, see Appendix A, Part V111, the Court will permit
Microsoft to forego its obligations to disclose and license certain technical information where the
disclosure of such information would compromise the security of particular installations of
Microsoft’ s software products. Additionally, as there is no benefit to be derived by advancing
the improper interests of industry participants who fail to respect the intellectual property laws,
the Court will not require Microsoft to disclose technical information to entitieswho are, or are
likely to be, seeking such information for an improper purpose.

F. Compliance and Enforcement Provisions

The parties have differing visions of the most effective manner of enforcement of the

injunctive decree entered as the remedy in this case. The scheme envisioned by Plaintiffsis
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marked by its reliance upon a specid master, gopointed pursuant to Rule 53 of the Federal Rules
of Civil Procedure. SPR § 18. Rule 53 generally empowers the Court to appoint aspecial
master, with the following proviso:

A referenceto amaster shall be the exception and not the rule. Inactionsto betried

by ajury, areference shall be made only when the issues are complicated; in actions

to betried without ajury, save in matters of account and of difficult computation of

damages, a reference shall be made only upon a showing that some exceptional

condition requiresiit.
Fed. R. Civ. P. 53(b). The D.C. Circuit hasinterpreted this portion of Rule 53 strictly, holding
that the presence of “some deep technological issue’ related to interpreting a decree alone is not
sufficient to render the issue “ complicated” pursuant to Rule 53. Microsoft, 147 F.3d at 954-55.
Moreover, the D.C. Circuit has expressed disfavor for appointment of a special master in
antitrust cases, though they are undoubtedly complex, because such complexity itsdf “isan
impelling reason” for an experienced trial judge rather than a*temporary substitute appointed on
an ad hoc basis’ to preside over the issue presented therein. /d. at 955 (quoting La Buy v. Howes
Leather Co., 352 U.S. 249, 259 (1957)) (quotation marks omitted). Additionally, the D.C.
Circuit clearly stated that references to special masters are improper where the master is called
upon to determine the rights of the parties, rather than to enforce suchrights. /d. at 954. Inthis
regard, the appellate court has likened assessment of rights under aremedial decreeto contract
interpretation, a matter reserved for the trial judge. 1d.

Plaintiffs envision the special master in arole which assumes a number of significant
functions. Plaintiffs’ proposal provides broadly that the special master is empowered to

“monitor Microsoft’s compliance with [the remedial decree] including taking all acts and

measures he or she deems necessary or proper for the efficient performance of the[s]pecial
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[m]aster’ sduties.” SPR 8§ 18.b. The specid master in Plaintiffs’ proposed remedy is oecifically
charged with receiving third-party complaints regarding Microsoft’s compliance with the
remedial decree. Id. 8 18.f. Thereafter, pursuant to a strict time schedule, the special master is
obliged to “determineif an investigation is warranted.” /d. Should the special magter decide to
investigate, again pursuant to a stringent time schedule, the complainant and Microsoft are each
required to file any documentation and argument on the issue with the special magter, who will
then schedule and conduct a hearing. /d. Within fifteen days of such hearing, the special master
must file with the Court its report of factual findings and a proposed order. Id.

In light of the applicable law, the Court harbors serious concerns as to the propriety of
Plaintiffs’ proposed use of a special master. Plaintiffs fail to explain how, in assessing Plaintiffs’
or athird party’s complaint for merit, the special master will not determine the rights and
obligations of the parties under the final judgment in this case—arole reserved exclusively for the
district court. To empower the special master to engage in a determination of rights and
obligations contravenes the parameters of appropriate use of a special master, as set forth by the
D.C. Circuit. Microsoft, 147 F.3d a 954. Accordingly, the Court condudes that Paintiffs
proposed use of a speciad master to enforce thefinal judgment entered in this case islegally
improper.

Even if the Court were confident that Plaintiffs’ proposed use of a goecial master was
legally sound, such a conclusion would not allay the Court’ s remaining concerns with regard to
the logistical difficultiesin Plaintiffs’ special master proposal. Most troubling to the Court isthe

manner in which Plaintiffs propose to abdicate responsibility for enforcement of the remedial
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decree.”® Thefirst significant aspect of this abdication is the effective provision of enforcement
authority to third-parties. Plaintiffs have gone to great lengths to ensure that third-parties have
access to the enforcement mechanisms so that such third parties can bring issues to the attention
of Microsoft and the Court. Asoriginally proposed, Plaintiffs do not involve themselvesin the
process of assessing and addressing the complaints of third-parties. Instead, Plaintiffs leave that
role to the special master, who is responsible for filtering third-party complaints and assessing
their merit. Intheir Proposed Findings of Fact, Plaintiffs offer an amendment which would
inject Plaintiffs into the process by requiring them to determine whether they support further
investigation of athird-party complaint. Pl. Prop. Findings of Fact 1 1391. This determination,
however, does not bind or even influence the special master’ s assessment of the need for
investigation. Accordingly, even if amended as Plaintiffs belatedly suggest, Plaintiffs' remedy
proposal remains structured such that Plaintiffs will play alimited and non-integrd rolein
enforcement of the remedial decree.

In the Court s view, Plaintiffs, having initiated and litigated this suit, are the proper
parties to evaluate complaints by non-parties regarding alleged violations of the Court’s decree.

While there is no inherent flaw in giving third parties a voice in this process, as very often such

80Of additional concern to the Court is the schedule pursuant to which the special master
would be required to proceed through his or her many duties. The Court finds this schedule to
berigid and inflexible, as it does not take into account the volume of complaints which the
special master must assess, or the degree of complexity of the issues raised in these complaints.
The Court iscognizant of the need for expediency in resolving complants of non-compliance
and lauds Plaintiffs' attempt to ensure their prompt resolution. Still, the Court remains
unconvinced that Plaintiffs’ desire for structure and certainty has materialized into a workable
scheme. Accordingly, the Court declines to adopt the stringent deadlines proposed by Plaintiffs
for the resolution of complaints of non-compliance. Mindful of the rapid pace of change in the
industry and the harm which will be caused by violations of the Court’s remedial decree, the
Court assures the parties that complaints of non-compliance will be handled by the Court with
the understanding that time is of the essence.
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third parties will be most immediately aware of Microsoft’s conduct, non-parties should not be
allowed direct access to the enforcement mechanisms. Rather, if Plaintiffs want to rely upon the
assistance of third parties in monitoring Micrasoft’ s compliance with the Court’ sdecree, it is
appropriatdy Plaintiffs' duty to assess the assertions of such third parties for merit.

In arelated vein, the Court perceives discord between the notion that the same individua
isto be responsible for the initial screening of complaints of non-compliance, the investigation
of such complaints, and the initial adjudication of the merits of such complaints. Plaintiffs have,
in effect, charged the special master with the duties of detective, prosecutor, and judge. The
Court has little faith that such a scheme would prove to be workable in practice. In addition, in
response to the Court’ s concern regarding the absence of any provision permitting alternative
dispute resolution, Plaintiffs have proposed to empower the same special master as mediator. Pl.
Prop. Findings of Fact 1 1393. This proposal, in the Court’s view, serves only to compound the
problem of the special master proposal, not resolve it, by adding “mediator” to the already
present special master duties of detective, prosecutor, and judge. Plaintiffs propose a special
master as apanacea that will relieve them of the burden of enforcing the decree for which they
so tirelessly fought and will relieve the Court of the burden of ng complaints of non-
compliance. In short, the Court views such wholesale reliance upon a special master as not only
improper, but unworkable.

Plaintiffs’ proposal for a special master also presumes that Microsoft will constantly fall
to be in compliance with the decree, requiring the persistent involvement of a specid master to

receive complaints and adjudicate compliance issues.” The Court neither agrees, nor sees the

“Plaintiffs have not directed this Court to any evidence that Microsoft has a history of
non-compliance with judicial decrees. In thisregard, the Court notes that Microsoft was a party
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basis for this presumption. Generally, courts presume that parties will adhere to orders of the
Court. Inthis case, the Court has taken great care to provide the parties with a decree which is
unambiguous in its terms so as to ensure that Microsoft’ s compliance is readily achieved.
Microsoft requested as much, Tr. at 4984 (Gates), and the law demands such an outcome. Int’l
Salt, 332 U.S. at 400; see also Fed. R. Civ. P. 65(d). The decree adopted by the Court, to borrow
Mr. Gates’ words, provides “clarity of [Microsoft’ s obligations that allows [the company] to
direct [its] employees. . . to steer absolutely clear of ever violating one of thesethings.” Tr. at
4984 (Gates). Of course, if Microsoft finds itself repeatedly unable “to steer absolutely clear” of
violating the decree, the occasion may arise when a special master’ s assi stance would be
appropriate. Id. If such an occasion should arise, the Court will revisit the issue. Nevertheless,
the Court declines, at this juncture, to appoint a special master.

The remedy in this case will charge Plaintiffs with the obligation of monitoring
Microsoft’s compliance. While Plaintiffs may rely upon the views of third parties to guide them
in this task, the duty of enforcement belongs to Plaintiffs. To ease the burden on the Court and
on Microsoft in addressing Plaintiffs concerns, the Court will require Plaintiffsto form a
committee to coordinate enforcement of the remedial decree. Such acommittee will serveto
minimize duplication of enforcement activities and requests of the Court and Microsoft.

Beyond the special master provision of Plaintiffs' proposed remedy, the parties’ proposed
remedial decrees differ in that Microsoft’s proposal provides for alargely independent “technical

committee” responsible for monitoring enforcement, reporting to Plaintiffs, and facilitating

to a 1995 consent decree with the Department of Justice in which Microsoft was aleged to have
violated the decree. Although a contempt proceeding commenced, Microsoft was ultimately
absolved of the contempt charge because the relevant portion of the decree was found to be
ambiguous. See Microsoft, 147 F.3d 935.
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dispute resolution. SRPFJ§1V.B, D. Plaintiffs have been unwaveringly critical of Microsoft’s
proposal for atechnical committee. E.g., Pl. Prop. Findings of Fact 1 1380-87. Asthe technical
committee provision exists largdy to assist Flaintiffs in enforcing the provisons of thefina
judgment in this case, if Plaintiffs do not want to rely upon atechnical committee, the Court sees
little reason to require them to do so. Accordingly, the Court declines to appoint atechnical
committee in the form proposed by Microsoft.

The remaining enforcement provisionsin the parties respective remedy proposds, as
Plaintiffs readily acknowledge, are not widdy divergent. For example, both suggest a
requirement that Microsoft employ an officer with duties to ensure Microsoft’s compliance with
the decree. Despite this general similarity, however, the parties envision a conceptually different
role for the compliance officer. Plaintiffs envision the compliance officer as a high-level
Microsoft employee who retains a significant amount of autonomy and independence from the
corporation. Asaresult, the compliance officer position proposed by Plaintiffsis appointed by a
committee comprised of at least three members of the Microsoft board of directors who are
neither present, nor former, Microsoft employees. SPR 8§ 17.a-b. The compliance officer in
Plaintiffs' proposal is protected against abrupt termination by a provision which permits removal
only by the Chief Executive Officer of Microsoft with the concurrence of the committee that
appointed the officer. /d. 8§ 17.d. The compliance officer reports to the Chief Executive Officer
and to the committee which appointed him or her. Id. 8 17.b. In addition, Plaintiffs' proposed
compliance officer is responsible for reporting to Plaintiffs regarding Microsoft’ s compliance
with the Court’s remedial decree. Id. § 17.c.

In contrast, while the compliance officer position proposed by Microsoft has similar
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duties to those identified in Plaintiffs' proposed remedy, the role of the compliance officer is
more clearly that of a Microsoft employee, rather than a semi-independent monitor. Asaresult,
Microsoft’s proposed enforcement provision does not specify the details of the compliance
officer’shiring or termination. SRPFJ81V.C. Likewise, the Microsoft version of the
compliance officer is not required to report on compliance matters to Plaintiffs. 1d.

While either provision would likely prove to be workable in practice, the Court sees
merit in the safeguards of impartiality imposed by Plaintiffs’ version of a compliance officer. Of
course, Microsoft is always free, and even encouraged, to dedicate additional employees, whose
role more closely resembles that suggested by Microsoft’ s proposed remedy, to perform
additional compliance functions. Such dedication, however, will not alter the compliance
officer’ sresponsibilities.

The Court remains concerned, however, with the particular aspect of Plaintiffs’ remedy
proposal requiring the compliance officer to deliver a copy of the order of remedy in this caseto,
and obtain a certification of understanding and compliance from, “each officer, director, and
Manager, and each platform software developer and employee involved in relations with OEMS,
ISVs, IHVs, or Third-Party Licensees.” SPR 8§ 17.c.i. Incontrast, Microsoft’s remedy proposal
requires the compliance officer to distribute the decree to and obtain a similar certification of
understanding and compliance only from Microsoft’ s officers and directors. SRPFJ§1V.C.3.
The Court finds this aspect of Plaintiffs’ proposal to be largely unnecessary and somewhat a
odds with Plaintiffs own emphasis on the extent to which Microsoft’ s “ senior executives. . .
were actively involved in and/or directed conduct found to be anticompetitive.” Pl. Prop.

Findings of Fact 1 1326. Plaintiffs have not identified any evidence which indicates that lower-
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level employees were responsiblefor Microsoft’sillegal acts and strategies. In light of this
absence of evidence, there seems little justification for requiring each such employee to certify
compliance with the remedial decree in this case and risk contempt for violation of the decree.
Far more gppropriate is to charge Microsoft’ s directors and officers with ensuring that their
business strategy, as implemented by their subordinates in the corporate structure, does not
violate the Court’ s remedial decree. Moreover, to the extent that such lower-level employees
engage in conduct which violates the Court’s remedial decree, Microsoft, as a corporation, will
remain ligble for such violation. Accordingly, the remedy imposed in this case will not require
the over-broad certification of compliance by subordinate employees proposed by Plaintiffs.

Reflecting the similarities in the remaining portions of the two proposed remedial
decrees, the remedy adopted by the Court will provide Plaintiffs, acting only after consultation
with their enforcement committee, reasonable access to Microsoft’s source code, books, ledgers,
accounts, correspondence, memoranda, and other correspondence, access to Microsoft
employees for interview, and the right to request and receive written reports from Microsoft on
any matter contained in the Court’ sremedial decree. Plaintiffswill, of course, be bound to limit
any use of information obtained through these means for the purpose of ensuring Microsoft’s
compliance with the remedial decree, or as otherwise required by law. Similarly, should
information and documents provided to Plaintiffs be subject to disclosure to athird party,
Microsoft will not be deprived of the opportunity to claim protection pursuant to Federal Rule of
Civil Procedure 26(c)(7).

G. Term of the Decree

Evidence on the subject of the proper term for the Court’ s behavioral remedy in this case
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is sparse and largely unenlightening. See Appendix A, Part IX. One fact, however, is
abundantly clear from the record: there exists substantial uncertainty as to the future demands of
the software industry. Due to rapid pace of change in this arena, it is particularly difficult in this
case to predict what effect the present remedy will have a decade from now. The appellate court
voiced precisely this concern inits opinion last August:

By the time a court can assess liability, firms, products, and the marketplace are

likely to have changed dramatically. This, in turn, threatens enormous practical

difficulties for courts considering the appropriate measure of relief in equitable

enforcement actions, both in crafting injunctive remedies in the first instance and
reviewing those remedies in the second. Conduct remedies may be unavailing in

such cases, because innovation to a large degree has aready rendered the

anticompetitive conduct obsolete (although by no means harmless).
Microsoft, 253 F.3d at 49.

Thereislittle dispute that many of the acts which gave rise to the imposition of liability
in this case have long since ceased. Similarly, there is no dispute that the industry at issue in this
case isremarkable for its constant and rapid change. Nevertheless, Plaintiffs argue that the
“there is no reason for an effective forward-looking remedy to depart from the standard 10-year
term of antitrust decrees.” Pl. Prop. Concl. of Law at 79. In making this assertion, Plaintiffs
place substantial importance upon the contention that ten yearsis the “standard” in antitrust
decrees. Plaintiffs derive this*sandard” argument from the fact that ten yearsis the “ standard
term for antitrust consent decrees’ entered into by the Antitrugt Division of the United States
Department of Justice. PI. Prop. Findings of Fact { 1441 (emphass added). While the Court has
not doubt that the official policy of the Antitrust Division is both logically and legally sound, the

Court is neither bound, nor persuaded by Plaintiffs’ reliance upon Antitrust Division policy to

justify the ten-year term of their proposed decree.

177



Imposing aremedy in this caseis not unlike trying to shoe agalloping horse. Were the
Court to impose aten-year term, it islikely that, by the latter half of the term, the market will
have long since sent the horse to pasture in favor of more advanced technology. Thus, although
the remedy crafted by the Court is undoubtedly forward-looking, it is beyond the capacity of this
Court, counsel, or any witness, to craft aremedy in 2002, for antitrust violations which
commenced in the mid-1990s, which will be appropriately tailored to the needs of arapidly
changing industry in 2012. An antitrust decree should endure only so long as necessary to
ensure competition. The Court is unconvinced that the imposition of a decree for greater than
fiveyearswill further that goal. Accordingly, the Court’s remedial decree will persist for five
years from its effective date. Asan incentive for Microsoft to comply with the terms of the
decree, however, the Court specifically reserves the right to extend the term of the decree for up
to two yearsupon a finding that Microsoft has engaged in a pattern of willful and systemic
violation of the Court’ s decree.

H. Other Provisions in Plaintiffs’ Proposed Remedy

Plaintiffs’ remedy proposal includes a number of provisions that the Court has considered
but rejected variously as unsupported by the evidence, unconnected to the appellate court’s
findings of liability, or potentially harmful to the industry and to consumers. In the following
paragraphs, the Court sets forth more specifically the fatal flaws in these portions of Plaintiffs
proposed remedy. In particular, the Court emphasizes, where applicable, the absence or
inadequacy of an economic analyss of the effect of a particular remedy proposa. Where a
remedy inflicts drastic change upon Microsoft or its products that is likely to broadly affect the

industry, as well as consumers, the complete absence, or gross inadequacy, of an economic
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analysis of the impact of the provision upon competition is conspicuous and troubling.

1. Open-Source IE and Mandatory Auction of Office

Two sectionsin Plaintiffs' proposed remedy suggest a divestiture of two of Microsoft’s
most valuable assets, |E and Microsoft Office. Plaintiffsfail entirely to justify the inclusion of
these purportedly “innovative’ provisions. See Appendix A, Part X.A. First and most striking,
the theory pursuant to which Plaintiffs propose these provisions ignores the theory of liability in
thiscase. The divestiture provisions serve to directly benefit non-Microsoft operating systems,
in particular Linux and Apple. Itiswell recognized that the theory of liability in this case
concerns Microsoft’ s response to cross-platform applications, not operating sysems, that
displayed the potential to offer platform services such that their popularity would greatly
simplify the porting of applications en masse from operating system to operating system. See
Microsoft, 253 F.3d 34. To offer aremedy which directly benefits other operating systems
ignores the direction and impact of Microsoft’s anticompetitive behavior and advances a theory
of competition discounted during the liability phase of this case. Indeed, Judge Jackson
concluded, and Plaintiffs do not dispute, that the naturally existing applications barrier to entry
hindered the ability of Apple and Linux to compete with Windows. Findings of Fact 1Y 47, 50-
51. Thedistrict court did not conclude that Microsoft engaged in any anticompetitive action
which directly hindered these operating systems’ ability to compete with Windows; instead, that

difficulty existed as afunction of the applications barrier to entry.® The harm-if any—to

#Although Microsoft’s dealings with Apple did play arolein theimposition of liability,
the act for which Microsoft was found to have violated 8 2 concerned Microsoft’ s targeting of
Navigator, rather than Microsoft’s direct competition with Apple. Microsoft, 253 F.3d at 72-74.
Microsoft’s conduct relating to Apple was found to be anticompetitive because it excluded
Navigator from a significant portion of the market. Id. at 73-74.
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competing operating systemsisindirect, arising from the unfulfilled potential of middleware to
reduce the applications barrier to entry. Given these facts, it is difficult to understand what role
the bolstering of particular operating systems will play in redressing anticompetitive conduct
directed at middleware.

Similarly antithetical to the goal of the remedy in this caseis the fact that the divestiture
remedies relevant to |E and Microsoft Office proposed by Plaintiffs will provide significant
benefit to competitors, but have not been shown to benefit competition. See Appendix A, Part
X.A. Itisfundamental that “the antitrust laws. . . were enacted for ‘the protection of
competition, NOt competitors.”” Cargill, 479 U.S. at 110 (quoting Brown Shoe, 370 U.S. at 320)
(emphasisin original); see also Brunswick, 429 U.S. at 488. Rather than rectify injury to
consumers caused by diminished competition, Plaintiffs’ proposed divestitures of 1E and Office
merely serve to shield Microsoft’ s competitors from the rigors of the marketplace.® See
Appendix A, Part X.A.

Finally, the Court concludes that these proposds, as divestitures of Microsoft’s primary
asset—intellectual property—are “structural remedies’ as discussed by the appellate court. See id.;
Microsoft, 253 F.3d a 105-06. The appellate court advised that where the Court was
unconvinced of the causal connection between the conduct found to be anticompetitive and the

company’s position in the relevant market, “it may well conclude that divestiture is not an

8n particular, Plaintiffs' counsd offered the argument that the divestiture of |E was an
appropriate remedy based upon the theory that it is the “fruit” of Microsoft’sillegal conduct.
See Pl. Prop. Findings of Fact 1116 (citing Microsoft, 253 F.3d at 103). Neither the
evidentiary record from the liability phase, nor the record in this portion of the proceeding,
establishesthat the present success of |E is attributable entirely, or even in predominant part, to
Microsoft’sillegal conduct. See Appendix A, Part X.A. Accordingly, the Court rejects
Plaintiffs argument that 1E should be divested as the “fruit” of Microsoft’sillegal conduct.

180



appropriateremedy.” Microsoft, 253 F.3d a& 107. In thisinstance, not only isthe Court
unconvinced that there exists a sufficient relationship between the liability findings and this
aspect of the proposed remedy, but the Court is unable to conclude that Plaintiffs have
sufficiently bolstered the “causal connection” referenced by the appellate court to justify
divestiture, in any form, as an appropriate remedy in thiscase. Id. at 107. Accordingly, the
Court declines to adopt the open-sourcing of |E or the mandatory auction of Office licensesas
remedies in this case. See also Yamaha Motor, 657 F.2d at 984 (rejecting injunction on the
ground that its provisions extended “beyond any reasonable rel ationship to the violations
found”).

2. Ban on Knowing Interference

Citing to the series of new “bad” acts the Court described supra, Part [11.D, Plaintiffs
suggest that the remedy imposed by the Court should prohibit Microsoft from engaging in any
action that interferes with the compatibility of a non-Microsoft product and Microsoft Windows
or other Microsoft software products. SPR 8 5. Plaintiffs would exempt from this prohibition
action which isjustified by “good cause.” Id. Because the Court has aready determined that
most of the new “bad” acts identified by Plaintiffs are not appropriately treated as being of the
same type or class as those acts which gave rise to the liability in this case, see supra Part 111.D,
imposition of this proposed provision is not justified by the Supreme Court’ s now familiar
holding in Zenith Radio, 395 U.S. a 133. Furthermore, Plaintiffs have not established that aban
on “knowing interference” will foster competition in the monopolized market or among software
with the capacity to threaten Microsoft’s monopoly. See Appendix A, Part X.C.

Of greatest concern to the Court, however, is the interference with Microsoft’ s product

181



design that isinvited by the proposed provision. Id. Enforcement of the provision would engage
the Court in an analysis of whether “good cause,” as atechnical matter, existed for Microsoft’s
product desgn decisions. The evidence indicates that such a provision, because of its breadth
and potential ambiguity, has the potential to hinder technological innovation. /d. Heeding the
admonition that courts should not involve themselves in product design and that hindrance of
technological innovation contravenes the purposes of antitrust law, Microsoft, 147 F.3d at 948,
the Court rejects Plaintiffs' proposed ban on “knowing interference” with compatibility.

3. Support for Predecessor Versions

Plaintiffs also propose a remedy provision requiring Microsoft to maintain full support
and licensing for immediate predecessors to the most recent version of its Windows operating
system. Plaintiffs argue that such a provision will encourage the customization of versions of
Windows by ensuring that Microsoft will not undermine such customization with new releases of
its operating system. Not only did the Court find Plaintiffs' concern in this regard to be without
basisin fact, see Appendix A, Part X.D, but the Court has already concluded that customization
will not be mandated by the remedy in this case, see supra Part IV.A. Asthe Court discussed
supra Part IV.A, aremedy inthis case that forces Microsoft to permit “dragtic alteration” of its
copyrighted work runsafoul of the appellate court’ s opinion that Microsoft did not act
anticompetitively in restricting such alteration. Microsoft, 253 F.3d a 63. Furthermore, support
for predecessor versions was shown to have a great likelihood of imposing significant costs upon
Microsoft, slowing the pace of development, reducing beneficial network effects, and increasing
consumer confusion. See Appendix A, Part X.D. The dowing of innovation cannot be sgquared

with the objectives of antitrust law. Microsoft, 147 F.3d & 948. Because thereis no evidence
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that the benefit to competition would outweigh any of the substantial costs of such a provision
and given the absence of a connection between this aspect of Plaintiffs proposed remedy and the
liability findingsin this case, see Appendix A, Part X.D, the Court rejects mandatory support of
predecessor versions of Windows as aremedy. Ford Motor Co., 405 U.S. at 573 (holding that
antitrust relief should “restore competition”); see also Yamaha Motor, 657 F.2d at 984.

4. Ban on Contractual Tying

Plaintiffs suggest that the remedy in this case should include a provision which bans
Microsoft from conditioning the grant, to any species of licensee, of a Windows license upon an
agreement to license, promote, distribute, or otherwise support, a Microsoft middleware product.
The broad ban proposed by Plaintiffsis not directly connected to any finding of liability. Rather,
the ban appears more appropriate as aremedy for afinding of § 1 liability for theillegal tying of
products. The appellate court rejected aper se analysis for tying in this case and accordingly,
reversed the district court’simposition of 8 1 liability for the integration of Windows and IE.
Microsoft, 253 F.3d a 84-95. In doing so, the appellate court noted that there are often
efficiencies and other benefits to be gained from atie. /d. at 87-88. The complete ban on
contractual tying proposed by Plaintiffs not only ignoresthis significant observation, but it
proceeds as if per se liability had been imposed for Microsoft’ s integration of 1E and Windows.
In this regard, the proposed ban on contractual tying is wholly unrelated to any finding of
liability affirmed by the appellate court in this case.

Plaintiffs do not offer sufficient evidence to explain the benefit to competition to be
gained by this regulation of predominantly, if not entirely, lawful conduct. See Appendix A, Part

X.E. The evidence presented to the Court establishes that tying in the software market often
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produces a benefit to consumers. Id. Consequently, aban on a// such tying will not benefit
consumers. Id. Because Plaintiffs have not shown that a blanket ban on all contractual tying of
products to Windows will benefit competition, and because it appears that such a ban has the
likelihood of harming consumers, the Court determines to exclude any such provision from the
remedy in this case.

5. Ban on Retaliation for Participation in This Case

Plaintiffs propose that the remedy imposed by the Court should regulate Microsoft’s
conduct with regard to participantsin this lawsuit and the suit simultaneously filed by the United
States against Microsoft. Although touted as a ban on retaliation, Plaintiffs’ proposal iswritten
far more broadly, applying to “any action adversely affecting [participants]. . . based directly or
indirectly, in whole or in part, on . . . participation” in thislitigation. SPR 8 9; see Appendix A,
Part X.F. Asapractical matter, the Court observes that almost any action contrary to the
interests of the multitude of Microsoft competitors that participated in this litigation could be
subject to a claim that such action was “based on” participation in thislitigation. See id.
Undoubtedly, competitors regularly engage in action adverse to one another without violating
the law, or even widely accepted norms of busness ethics. Given the breadth of conduct
implicated in Plaintiffs' proposed provision, the Court has little doubt that such a ban would
curtail significant amounts of legitimate conduct and subject Microsoft to countless accusations
of improper “adverse[]” action arising out of such legitimate conduct. /d.

While the Court by no means condones retaliatory conduct by Microsoft, the Court fails
to see the necessity for aprovision of the type proposed by Faintiffs. Plaintiffs have failed to

justify this provision with any showing that Microsoft has or would retaliate against the
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participants in thissuit. 7d. Although the liability in this case demonstrates a consistent practice
of retaliation against other industry participants, this retaliation has been confined to Microsoft’s
response to the business decisions of its competitors. See Microsoft, 253 F.3d at 72-74
(describing Microsoft’s threat of retaliation against Appel), 77-78 (describing Microsoft’ s threat
of retaliation against Intel). Indeed, Microsoft has been engaged in litigation in this District for
seven years, and Plaintiffs were unable to proffer the testimony of a single witness that his or her
firm had actually suffered any adverse action by Microsoft attributable to its participation.
Moreover, for the great majority of withesses who participated in this proceeding, their firms
will receive protection from retaliation by Microsoft pursuant to the anti-retaliation provisions
described supra.®

Having weighed the very limited evidence provided in relation to this portion of
Plaintiffs’ proposed remedy, the Court finds that the balance of the evidence isgrossly
insufficient to justify an unmitigated ban on Microsoft taking any action which might be adverse
to the multiple participantsin this litigation. Based upon these findings, the Court determines
that there is no reason to impose such arestriction upon legitimate business conduct. Asaban
on adverse action like the one suggested by Plaintiffs would likely inflict greater harm than

benefit upon competition, and the ban itself is not connected to any specific conduct by

#The only testimony that touched on this topic was the testimony of Anthony Fama, of
Gateway. Mr. Fama alleged that Microsoft had “threatened’ retaliation against hisfirmin
response to Mr. Fama's participation in thislitigation. See Appendix A, Part X.F. Although the
Court cannot agree with Mr. Famathat Microsoft’s conduct was, in fact, athreat, see id., the
Court observes that, pursuant to the Court’s remedia decree, Gateway will receive protection
from any true retaliation or threat thereof which is based upon its support for products
competitive with Microsoft’s monopoly product, as well as the many other protections afforded
to OEMs which the Court described above. The Court regards such protections as entirely
sufficient to address the concerns raised by Mr. Fama.
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Microsoft which was found to violate antitrust law, the Court finds that thisrelief is not properly
tailored to the liability imposed. Microsoft, 253 F.3d at 107.

6. Mandatory Java Distribution

Plaintiffs next propose that Microsoft should be required to distribute a Sun-compliant
JVM with each copy of its Windows operating system. This proposed remedial provisionis
broadly related to the fact that Microsoft’sillegd conduct in this case was aimed, in large part, at
the Sun-compliant Java platform. See Microsoft, 253 F.3d a 74-78. Notwithstanding this
general connection to the liability phase, the evidence presented by Plaintiffs fails to show that
the proposd for mandatory support for Sun-compliant Java would provide a substantial benefit
to competition. See Appendix A, Part X.G. The evidence does, however, indicate that one of
Microsoft’s primary competitors, Sun Microsystems, has a vested interest in such aremedy
provision and would benefit greatly from the same. 1d.

Plaintiffs regard the Sun-compliant Java platform as asignificant competitive threat to
Microsoft’ s operating system dominance and view the mandatory distribution of the Sun-
compliant Java platform as a means by which to bolster the platform’s ability to break through
the applications barrier to entry and challenge Microsoft’s monopoly. In thisregard, Plaintiffs
contend that the Court’ s mandate of distribution is necessary, as there is no other means by
which Java can achieve sufficient distribution to provide a viable platform. The Court rejects
this assertion as unsupported by the record. See id. Once Microsoft’ s anticompetitive restraints
on channels of Java distribution are lifted by other portions of the Court’ s remedy, any
continuing lack of industry interest in Sun-compliant Javais not a problem appropriately

resolved by this Court in thislitigation. It isthe problem of a particular competitor and not
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competition itself and, therefore, not appropriate for redress under antitrust law. See Spectrum
Sports, 506 U.S. at 458 (“The purpose of the [Sherman] Act is not to protect businesses from the
working of the market; it is to protect the public from the failure of the market. The law directs
itself not against conduct which iscompetitive, even severely so, but against conduct which
unfairly tends to destroy competition itself. It does so not out of solicitude for private concerns
but out of concern for the public interest.”).

Even if the Court regarded Plaintiffs’ view of the potentid of the Javaplatform as
accurate, the Court would nevertheless regject the mandatory distribution of a Sun-compliant
JVM asaremedy in thiscase. The Court does not regard an appropriate remedy in this case as
one which singles out particular competitors and anoints them with special treatment not
accorded to other competitorsin the industry, thereby providing an advantage to those particular
firmsin their efforts to compete with Microsoft. See Appendix A, Part X.G. The economic
testimony presented in this proceeding uniformly rejected restoration of competition for
particular competitors. See id. Rather, such restoration should be “technology neutral.” Id.
Plaintiffs’ proposal in thisregard is devoid of such neutrality. While an appropriate remedy
should open the doors to competition, favoritism of one market participant over another in a
remedy provision places the Court in the improper position of exerting too much control over the
market. See Spectrum Sports, 506 U.S. at 458-59; Cargill, 479 U.S. at 110 (quoting Brown
Shoe, 370 U.S. at 320); see also Brunswick, 429 U.S. at 488. The Court’sroleisto end the
illegal conduct and to make every effort to protect against conduct of the same type or class, not
to engineer a particular market outcome. Zenith Radio, 395 U.S. at 132; Ford Motor Co., 405

U.S. at 573; Gypsum, 340 U.S. at 88-89. For all of these reasons, the Court will not impose a
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mandatory Java distribution requirement upon Microsoft.

7. Adherence to Industry Standards

Based almost entirely on complants and fears regarding Microsoft’s history and ability
to alter standards which affect interoperation, see supra Part [11.D, Plaintiffs propose a provision
which requires that whenever Microsoft claims to support a particular industry standard, it shall
be bound to support the standard until it publicly disclaims such support or the standard itself
expires or isrescinded by the standard-setting body. In addition, Plaintiffs propose that this
same portion of the remedy mandate that Microsoft continue to support an industry standard any
time it makes a proprietary alteration to the standard.

To justify these proposals, Plaintiffs rely heavily upon the appellate court’simposition of
liability for Microsoft’ s deception of software devel opers regarding the Microsoft-specific nature
of its Java development tools. Microsoft, 253 F.3d @ 76 This deception led software devel opers
to believe that Microsoft’s devel opment tools would produce cross-platform Java-based
software, rather than software that ran only on Windows. /d.

The former portion of this provision islittle more than an attempt to order Microsoft to
obey the antitrust laws, as Plaintiffs propose a provision which says quite simply to Microsoft:
“Don’t deceive anyone.” Plaintiffs have appropriately referred to this provision as a*“truth-in-
standards’ provision. Such a provision, however, is an inappropriate way to remedy
anticompetitive conduct. The Supreme Court, in Zenith Radio, held that the Court may not
simply enjoin “all future violations of the antitrust laws.” 395 U.S. at 133. Rather aremedy
“should be tailored to fit the wrong.” Microsoft, 253 F.3d at 107. If the deception were ongoing,

of course, the obvious remedy would be an order requiring Microsoft to cease that conduct.
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However, there is no evidence that this deception, or any similar deception, has persisted. See
Appendix A, Part X.H. Accordingly, the Court finds that there is no showing that the broad
order to obey the antitrust laws by not engaging in any deception similar to that of the Java
developersis either appropriate or necessary.

Turning to the other significant aspect of this provision, the requirement that Microsoft
maintain support for industry standards where it has made proprietary modifications to the
standards, the Court observes that this aspect of the proposal is unrelated to any finding of
liability. Instead, Plaintiffs seek to prevent Microsoft from engaging in conduct which was
found, at least in the specific instance addressed in this proceeding, to have competitive benefits
which outweigh the anticompetitive effect of the conduct. Microsoft, 253 F.3d at 74-75 (“[A]
monopolist does not violate the antitrust laws simply by developing a product that is
incompatible with those of itsrivals. In order to violate the antitrust laws, the incompatible
product must have an anticompetitive effect that outweighs any procompetitive justification for
the design.”) (citation omitted). In complete disregard of this holding, Plaintiffs seek to restrict
Microsoft’s ability to engage in such conduct by requiring that Microsoft continue to support
standards which it has chosen to modify. Although the Court has the power to address with its
remedy conduct beyond that which was found specifically to violate the antitrust laws, such
expansion beyond the liability findings must be justified by a showing that the regul ation of
lawful conduct will advance the interests of competition. Plaintiffs’ “truth-in-standards’
proposal does not meet this threshold, as even when viewed generously, it islikely to have only
amodest effect on competition, if it has any effect at all. See Appendix A, Part X.H.

Plaintiffs’ proposal regarding adherence to industry standards suffers from an additional,
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and potentially more serious, flaw in that it imposes unworkable conditions. A remedial decree
should be “as specific as possible, not only in the core of itsrelief, but in its outward limits, so
that parties may know([] their dutiesand unintended contempts may not occur.” Int’l Salt, 332
U.S. at 400. The evidence shows that compliance with “industry standards’ is difficult to
determine and that such adetermination islargely a subjective undertaking. See Appendix A,
Part X.H. Given thisfact, arequirement that Microsoft adhere to industry standards will likely
prove unenforceable. Id. Such aprovision has the potential of subjecting Microsoft to countless
claims of non-compliance which may never be resolved with any certainty. /d. Asaresult, the
Court regards such a provision, which will produce minimal benefit to competition, as
undesirable.

8. Monitoring of Microsoft’s Intellectual Property Claims

Plaintiffs propose that, in conjunction with the Court’ s enforcement of the remedial
decree, the Court should review evidence raised by Plaintiffs or other third parties that Microsoft
has brought or threatened to bring a“groundless’ claim of intellectual property infringement.
Plaintiffs fail entirely to establish any rational connection between this proposed provision and
the imposition of liability for violations of § 2 of the Sherman Act. See Appendix A, Part X.1.
Likewise, Paintiffs have not established that Microsoft has, or is likely to, engagein such
conduct, or that review of Microsoft’sintellectual property claims for “groundlessness’ will

benefit consumers or competition.?® Id. Of additional concernisthe fact that, on its face, this

8Truly frivolous claims are prohibited by Rule 11 of the Federal Rules of Civil
Procedure. Fed. R. Civ. P. 11. The Federal Rules further prohibit the presentation of claims and
court filingsin general for “any improper purpose, such asto harass.” Fed. R. Civ. P. 11(b)(1).
Violations of Rule 11 are punishable by the imposition of sanctions not only upon counsel, but
upon the parties themselves. Fed. R. Civ. P. 11(c). Plaintiffs have not established that additional
protections against groundless claims of intellectual property infringement are either appropriate
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provision in Plaintiffs' remedy proposal threatens to chill Microsoft’ s legitimate enforcement of
itsintellectual property rights. /d. Because Microsoft is an intellectual property company, see
Appendix A, Part VI, such achill could, in contravention of the goals of antitrust law, stifle
Microsoft’ sinnovation and investment. Microsoft, 147 F.3d & 948; see also Spectrum Sports,
506 U.S. at 458. In short, Plaintiffs have not established that the proposed monitoring of
Microsoft’s intellectud property claimsis anything other than improper “interfere[nce] with
[Microsoft’ 5] ordinary commercial practices.” Bausch & Lomb, 321 U.S. at 728. Given the
overwhelming lack of evidentiary support and legal justification for the imposition of such a
provision, the Court declines to incorporate this aspect of Plaintiffs' remedy proposal into the
remedy inthis case.

9. Investment Reporting

Plaintiffs have also suggested that the remedy in this case should require Microsoft to
report itsinvestments, regardless of size or significance, in awide array of technologies and
businesses. Plaintiffs argue that such reporting will assist law enforcement authoritiesin
monitoring Microsoft' s investment activities for violations of the antitrust laws. Plaintiffs,
however, have not presented evidence that any law enforcement authorities would be interested
in receiving such information. See Appendix A, Part X.J.

This suggested provision is so far removed from any liability in thiscase, it is difficult to
understand the manner in which Plaintiffs believe such a provision will satisfy the objectives of
an antitrust remedy. Plaintiffs acknowledge that their proposed provision will not actually

prohibit any conduct, but will only provide information to law enforcement authorities. Id.

or necessary. See Appendix A, Part X.I.
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Plaintiffs do not offer any testimony which indicates that this proposed provision will have any
effect on competition in the relevant market. Id. Therefore, there is neither evidence nor
argument that competition will benefit, nor is there any showing that conduct related to
anticompetitive activity will cease as aresult of the proposed provision. /d. Based upon this
evidence, or more accurately, the lack thereof, and in light of the lack of any relationship to the
liability imposed in this case, the Court declines to adopt Plaintiffs' view that such aprovisionis
either appropriate or useful as part of aremedy in this case.
V. CONCLUSION

Recognizing, as they must, the confluence of the rapid pace of changein the software
industry and the delays inherent in antitrust litigation, Plaintiffs sought to gather all existing
complaints regarding Microsoft’s business practices and bring them before the Court at this late
stagein the case. In doing so, Plaintiffs attempted to circumvent the arduous process which
necessarily precedes the imposition of antitrust liability and, instead, proceeded directly to seek a
remedy for the readily identifiable aspects of Microsoft’ s business conduct that other industry
participants find objectionable. Though an appropriate remedy may be forward-looking and
address conduct beyond the specific acts found to be anticompetitive, Plaintiffs are mistaken in
thinking that the imposition of § 2 liability under the Sherman Act for unlawful monopoly
maintenance in the market for Intel-compatible PC operating systems permits the Court to
impose aremedy in areas unrelated to the monopoly market. This suit, however remarkable, is
not the vehicle through which Plaintiffs can resolve all existing allegations of anticompetitive
conduct which have not been proven or for which liability has not been ascri bed.

The appellate court could not have been clearer inits admonition that this Court’ s decree
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should be “tailored to fit the wrong creating the occasion for the remedy.” Microsoft, 253 F.3d
at 107. Yet despite this admonition, in their request for reief, Plaintiffs have shown little respect
for the parameters of liability that were so precisely delineated by the appellate court. In many
instances, therefore, this Court has had little choice but to reject Plaintiffs' remedia suggestions
on the grounds that they are unjustifiably in conflict with the imposition as well asthe

rejection of liability in this case.

Additionally, the Court observes that a number of the remedial provisions proposed by
Plaintiffs would require drastic alterations to Microsoft’s products, as well as to aspects of its
business model which do not involveillegal conduct. Plaintiffs present little, if any, legitimate
justification for these remedies, and in most instances, these proposals are not supported by any
economic analysis. Instead, it appears that these types of remedial provisions seek to convert
certain legitimate aspects of Microsoft’s business modd and/or product design into a model
which resembles that of other industry participants smply for the sake of changing the status
guo. Certain of Microsoft’ s competitors appear to be those who most desire these provisions
and, concomitantly, are the likely beneficiaries of these provisions, while other competitorsin
the relevant market would not necessarily benefit. I1n bringing these types of proposals before
the Court, Plaintiffs again misunderstand the task presently before the Court—to remedy
Microsoft’s antitrust violations. General changes to the lawful aspects of Microsoft’ s business
model or product design of the type proposed by Plaintiffs do not themselves provide a remedy,
nor have Plaintiffs established that such changes are required, or even appropriate, in
conjunction with aremedy. Accordingly, the Court has rg ected those aspects of Faintiffs

remedy proposal which would impose such changes.
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Instead, the appropriate remedy, which the Court has devised and explained at lengthin
this Memorandum Opinion, is carefully tailored to fit the wrong creating the occasion for the
remedy. The Court’s remedy exceeds a mere proscription of the precise conduct found to be
anticompetitive and is forward-looking in the parameters of the relief provided. Moreover, the
remedy imposed by the Court is crafted to foster competition in the monopolized market in a
manner consistent with the theory of liability in this case.

In particular, the Court’ s remedy addresses, to the extent appropriate, Plaintiffs’ desire
that Microsoft disclose technical information to foster interoperation between Microsoft’s PC
operating system software and third-party products, as well as between Microsoft’s PC operating
system products and server operating systems. The mandatory disclosures between Microsoft’s
monopoly product and server operating systems acknowledge the competitive significance of
server/network computing as the newest type of “platform threat” to Microsoft’s dominancein
the relevant market. The disclosures mandated by the Court will likely prove beneficial to the
development of middleware platforms and the functional equivalent of the middleware platform
provided by server operating systems.

Likewise, the Court’s remedy satisfies Plaintiffs demand for remedial provisions which
address OEM flexibility in the configuration of Microsoft’s operating system products, but is
tempered by the necessary respect for Microsoft’ s intellectual property rights. Inthisregard, the
Court has largely rejected Microsoft’ s paternalistic view that it can determine what is best for
consumers with regard to the configuration of the Windows operating system. Inrejecting this
view, the Court’ s remedy affords OEM s the freedom to configure Microsoft’ s operating system

products in a manner which promotes third-party middleware through the prominent display of
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icons, shortcuts, and menu entries, and such configuration will be protected against automatic
ateration resulting from Microsoft’ s product design. In addition, OEMs will have the freedom
to remove all prominent means of end-user access to portions of middleware functionality
integrated into Microsoft’ s operating system so as to encourage the installation of third-party
middleware. The Court’s remedial decree also ensures that OEMs may introduce subscription
services during the boot sequence without restriction by unjustified Microsoft technical
requirements. Further secured by the terms of the Court’ s decree is the automatic launching of
innovative software programs limited only by the requirement that the programs not drastically
alter the Windows user interface.

In its order of remedy, the Court has heeded Plaintiffs’ call for broad protection for
OEMs, ISVs, and IHV s against retdiation and threats of retaliation by Microsoft for the support
of products that compete with Microsoft’s monopoly product. The Court’s remedy further
curtails Microsoft’ s ability to enter into agreements that have the effect of excluding competitors
from the marketplace. The Court’s prohibition on exclusionary contractsis carefully drawn,
however, s0 asto foster, rather than prohibit, procompetitive joint ventures, work-for-hire
agreements, and intellectual property licenses. Notwithstanding these affirmative measures, the
Court’ s remedy, of necessity, stops short of any measure which will substantially discourage
procompetitive joint ventures, require the substantial redesign of Microsoft’s products, or
otherwise interfere in Microsoft’ s lawful use of proprietary technol ogy.

Throughout all of its provisions, the Court’ s remedial order is generousin its treatment of
middleware platform threats. The defined termsin the Court’ s order are appropriately grounded

in the theory of liability and the treatment of middleware platform threats during the liability
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phase, while simultaneously prescient in that they are not confined to technology which exigs
today. Most notable is the scope of the term “Non-Microsoft Middleware,” which captures a
wide array of existing platform technology, as well as technology not yet developed. Inthis
regard, even the technologies which Plaintiffs have identified as future potential platform threats,
such as interactive television middleware-whose success is but a prediction, will be addressed by
the Court’ s remedial order, provided the aspirations of these technol ogies become reality.
Plaintiffs are correct that Microsoft has a tendency to minimize the effects of itsillegal
conduct. Yet this minimization, however frustrating, does not require aremedy which
prodigioudy exceeds even an expansive view of theillegal conduct. Theremedy in this case
addresses the conduct found by the district and appellate courts to violate the antitrust laws and
Isimposed without regard to Microsoft’s minimalist view of itsown illegal conduct. More
importantly, the behavioral remedy imposed by this Court neither bends nor softens simply

because Microsoft refuses to acknowledge the extent of its own wrongdoing.
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During this litigation, promises have been made on behalf of Microsoft that the company
will change its predatory practices which have been part of its competitive strategy in order to
comply with the remedial decree. The Court will hold Microsoft’ s directors, particularly those
who testified before this Court, responsible for implementing each provision of this remedial
decree. Letit not be said of Microsoft that “a prince never lacks legitimate reasons to break his
promise,”® for this Court will exerciseits full panoply of powers to ensure that the letter and

spirit of thisremedial decree are carried out.

November 1, 2002

COLLEEN KOLLAR-KOTELLY
United States District Judge

#NiccoLd MACHIAVELLI, THE PRINCE, ch. 18 (1514).
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APPENDIX A
REMEDY-SPECIFIC FINDINGS OF FACT

The Court has considered the evidence submitted by the parties, made determinations as
to itsrelevancy and materiality, assessed the credibility of the testimony of the witnesses, both
written and oral, and ascertained the probative sgnificance of the documentary and visual
evidence presented. Based upon the Court’s consideration of the entire record in this case and
all of the reasonable inferences to be drawn therefrom, the Court enters the following factual
findings.
L ORIGINAL EQUIPMENT MANUFACTURER (“OEM”) FLEXIBILITY

The district court concluded, and the appellate court agreed, that a number of Microsoft’s
restrictions on an OEM’ s flexibility in configuring Windows products, from both alicensing and
atechnological standpoint, were anticompetitivein violation of § 2 of the Sherman Act. See
United States v. Microsoft Corp., 253 F.3d 34, 59-67 (D.C. Cir. 2001) (en banc). In general
terms, both proposed remedies include similar mechanisms for the lifting of Microsoft’s
exclusionary licensing restrictions and attempt, through other restrictions on Micraosoft’ s conduct
vis-avis OEMs, to secure for the OEMs a substantial degree of flexibility in the configuration of
PCs with Windows installed as the operating system. See, e.g., Plaintiff States' Proposed
Remedy (“SPR”) 88 2.c, 10; Microsoft’s Second Revised Proposed Final Judgment (“ SRPFRJ’)
8111.C, H. Theremedy proposalsinclude significant provisions to ensure OEM flexibility based
upon the undisputed recognition that OEM flexibility will facilitate the distribution of software
which, like the middleware threats posed by Navigator and Java addressed in the ligbility phase,

has the potentia to develop into a*“middleware platform threat.” In the paragraphs below, the
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Court examines the evidence presented with regard to the operation of the OEM flexibility
provisionsin Plaintiffs and Defendant’ s respective remedy proposals.

A. License Provisions

L Plaintiffs’ Third-Party Licensing Proposal

The two remedy proposds take a similar approach, enumerating various ways in which
Microsoft may not limit original equipment manufacturer (“OEM”) flexibility in the
configuration of Windows operating system products through license restrictions. Compare SPR
8 2.c, with SRPFJ 8 111.C. Despite this similarity, the proposals differ substantially in one
respect; namely, Plaintiffs' proposal secures protection not only for OEMs, but also for “third-
party licensees.” Plaintiffs offer testimony explaining that third-party licensing would require
Microsoft to license its Windows operating system not only to OEMs, but also to third parties,
such as media companies, software devel opers, and others interested in developing customized
versions of the Windows operating system to resell to OEMs and consumers. Borthwick { 12.
The primary focus of Plaintiffs' third-party licensing provision appears to be the replacement of
the Windows user interface with a more “ customized” third-party interface. See, e.g., Ashkin
1 84; Borthwick 1 2-3, 12-13, 19-35. This customization, predicted Plaintiffs’ witnesses, will
promote distribution of non-Microsoft software products, including middieware. See, e.g.,
Ashkin 1 102; Borthwick 2.

John Borthwick, Vice President of AOL Advanced Services, adivision of AOL Time
Warner, maintained that the remedy in this case should secure for OEMs and third parties
“control over the interface and over the applications that can be included in the PC experience

(in particular the post-purchase setup or what is referred to in the industry as the
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‘Out-Of-Box-Experience’).” Borthwick  15. Touting Plantiffs' proposal as more beneficia to
OEMs and consumers because it alows for thiskind of third-party “customization,” Mr.
Borthwick offered examples of such customization in the “Harry Potter PC,” the “Lego Station,”
and the“AOL Station.” Borthwick 1 19, 31-32; Pl. Ex. 1709. These examplesillustrate that
third-party customization, as envisioned by Plaintiffs, consists of the replacement of the
Windows user interface by a user interface designed to promote the products of the third-party
participant, such asLego or AOL. H. Ex. 1709. To facilitate such cusomization, Plaintiffs
proposed remedy expressly prevents Microsoft from limiting the replacement or alteration of its
user interface and from limiting the automatic launching of alternative middleware and operating
systems. SPR 8 2.c.iii-iv.

Inits opinion, the appellate court expressly re ected afinding of liability predicated upon
Microsoft’ s restrictions on the substitution of the Windows user interface so asto “prevent[] the
Windows desktop from ever being seen by the user.” Microsoft, 253 F.3d a 63; see also United
States v. Microsoft Corp., 84 F. Supp. 2d 9, 1211 (D.D.C. 1999) (hereinafter cited as “ Findings
of Fact”). The appdlate court declined to find restrictions of thistype to be exclusionary
because the substitution of the Windows user interface constitutes a“drastic alteration of
Microsoft’s copyrighted work.” Microsoft, 253 F.3d a 63. Mr. Borthwick did not distinguish
the alteration or replacement of the Windows user interface, which isintegral to hisvision of
customized PCs, from the alteration of the user interface described in Findings of Fact Y 211 and
addressed by the appellate court at page 63 of itsreported opinion. Trid Transcript (“Tr.”) at
2296-99 (Borthwick). Inthisregard, Plaintiffs’ vision for third-party licensing, as presented

through the testimony of their witnesses, isinconsistent with the appel late court’s opinion
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because it would limit Microsoft’ s ability to impose license restrictions which have been found
not to be exclusionary. Compare Microsoft, 253 F.3d at 63, with SPR 8§ 2.c. Asadirect result,
the lone economic endorsement of third-party customization, that of Plaintiffs economic expert,
Dr. Carl Shapiro, appears to be predicated on a clear misreading of the provision—as Dr. Shapiro
understood § 2.c. to permit Microsoft to impose license restrictions consistent with the appellate
court’sruling regarding alternative user interfaces. Tr. at 3650-52 (Shapiro).

Because § 2.c of Plaintiffs' remedy proposal would curtail conduct which has been found
by the appellate court not to violate the Sherman Act, the Court is particularly attentive to
whether a particular benefit will accrue to competition from the imposition of such a provision.
Regrettably, the testimony presented by Plaintiffs does not explain to the Court’ s satisfaction the
manner in which third-party licensing of the type described above will enhance and encourage
competition in the monopolized market. Mr. Borthwick did not offer any such explanation in his
direct testimony and, when asked during cross-examination to provide an explanation, conceded
that the only substantial effect of third-party licensing would be increased competition between
Microsoft’s version of Windows and the various customized versions of Windows created by
OEMs or third-party licensees. Tr. at 2294-96 (Borthwick). Similarly, Mr. Peter Ashkin,
President of AOL Brand Products, adivision of AOL, inclaiming a“need” for third-party
licensing, did not explain to the Court’ s satisfaction the connection between such licensing and
the anticompetitive conduct in this case, nor did Mr. Ashkin explain coherently the manner in
which third-party licensing would not create an unjustified expropriation of Microsoft’s
intellectual property. Absent any such explanation, the evidence is insufficient to support a

conclusion that third-party licensing, as presented in Plaintiffs’ proposed remedy, will benefit
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competition.®

2. Icon Design and Placement

The appellate court held that the provision in Microsoft’ s license agreements preventing
OEMs “from adding icons or folders[to Windows] different in size or shape from those supplied
by Microsoft” was anticompetitive in violation of § 2 of the Sherman Act. Microsoft, 253 F.3d
at 62. The parties’ respective remedy proposals are quite similar in remedying this finding by
limiting Microsoft’ sability to impose such restrictions. In particular, both remedy proposds
include provisions which secure an OEM’ s ability to install and display icons, menu entries, and
shortcuts for non-Microsoft products. See SPR 8§ 2.c.ii; SRPFJI§ 111.C.1.

The significant difference between the two remedy proposals with regard to the provision
of flexibility in such installation and display rests upon areservation of rights by Microsoft in
8 111.C.1 of Microsoft’s proposed remedy. This provision reserves for Microsoft the ability to
“restrict an OEM from displaying icons, shortcuts and menu entries for any product in any list of
such icons, shortcuts, or menu entries specified in the Windows documentation as being limited
to productsthat provide particular types of functionality, provided that the restrictions are
non-discriminatory with respect to non-Microsoft and Microsoft products.” SRPFJSIII.C.1. A

number of Plaintiffs’ witnesses criticized this exception, see, e.g., Ashkin {1 67-68; Barksdale

&The clear discord between this aspect of Plaintiffs' proposed remedy and the appd late
court’s opinion, as well as the absence of a coherent explanation of the anticipated benefit to
competition in the monopolized market, calls attention to the substantial involvement of
Microsoft’s competitors in drafting this portion of Plaintiffs' remedy proposd. This
involvement raises a concern that the provision will accrueto the benefit of specific competitors,
rather than to the benefit of competition. Indeed, Mr. Borthwick readily conceded that AOL had
proposed the inclusion of the alternative user interface and “ third-party licensing” aspects of § 2
of Plaintiffs’ proposed remedy and that the provision was plainly beneficial to AOL’ s business.
Tr. at 2263-65, 2273-74 (Borthwick); see also Def. Ex. 692.
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1 77; Schwartz 4 179, arguing that Microsoft can “limit the addition of icons, shortcuts and menu
entries for non-Microsoft productsto only those places where Microsoft has decided to promote
a Microsoft product with similar functionality,” Schwartz § 179; see also Ashkin 11 67-68;
Barksdale 1 77.

The criticisms of Plaintiffs’ witnesses on this point do not withstand scrutiny. The
limitationin 8 I11.C.1 of Microsoft’s remedy proposal serves only to permit Microsoft to
designate certain areas of Windows as limited to the provision of particular types of
functionality. For example, where thereis an entry for “Printers and Faxes’ on the right-hand
side of the start menu, 8 111.C.1 would allow Microsoft to prevent an OEM from placing an icon
for unrelated functionality, such as AOL’ s Instant Messenger software, which does not provide
printing or faxing functionality, in the list of “Printers and Faxes.” Jones 11 43-45. This
limitation on OEM flexibility applies not to the general ability of an OEM to insert aparticular
icon into the Windows system, but only to the ability of an OEM to locate a particular icon
within “any list . . . specified in the Windows documentation.” SRPFJ 8 I11.C.1. Limitations
imposed by Microsoft pursuant to this provision must be unbiased with regard to Microsoft and
third-party products. Id. Asaresult, Microsoft cannot limit the parameters of functionality so as
to exclude competing products entirely. Id. Therefore, contrary to the view of Plaintiffs
witnesses, the exception to OEM flexibility with regard to the placement of icons, shortcuts, or
menu entries in certain areas of Windows does not provide an advantage for Microsoft products
over third-party products. Plaintiffs do not present sufficient evidence to establish that the minor
limitationin 8 I11.C.1 of Microsoft’s remedy proposal would hinder an OEM’s ability to

configure Windows to promote third-party middleware.
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Further differentiating the proposals is another exception or limitation in Microsoft’s
proposed remedy which permits Microsoft to limit an OEM’ s freedom to install and display
desktop shortcuts which “impair the functionality of the user interface.” Id. 8111.C.2. Pursuant
to this provision, Microsoft’ s remedy proposa permits OEMsto add icons of virtually any shape
or size, but restricts the ability to add an icon which is so overszed that it covers the entire user
interface, or so ill placed that it coversintegral portions of the interface, such as the “ start”
menu. Jones 1 46. Microsoft Vice President in charge of the Windows Client Team of the
Platforms Group, Christopher Jones, explained the language in 8 111.C.2, recounting that the
preservation of Microsoft’s ability to prohibit impairment of the functionality of the user
interface attempts to balance Microsoft’ s product design concerns with OEM freedom. /d.
Plaintiffs do not offer any evidence that the ability of OEMsto install icons or shortcuts which
“impair the functionality of the user interface,” SRPRJ 8 111.C.2, will have any positive effect
upon competition.®

3. Automatically Launching Software

In his Findings of Fact, Judge Jackson described the manner in which some OEMs
“devel oped programs that ran automatically at the conclusion of anew PC system’ sfirst boot
sequence” such that the “programs replaced the Windows desktop either with a user interface

designed by the OEM or with Navigator’ s user interface.” Findings of Fact 211. Although

#|ndeed, in their criticism of § 111.C.2, the only evidence upon which Plaintiffs focusin
their Proposed Findings of Fact is the inability of one of Microsoft’ s economic experts to
identify a*“real world” example of a shortcut that would impair the functionality of the user
interface. Pl. Prop. Findings of Fact 496. In the Court’s view, the inability of an economist to
envision examples of extreme conduct in the context of software design is of little consequence.
Moreover, Mr. Jones offered a rather clear example of product design which would be covered
by the language in § 111.C.2 of Microsoft’s proposed remedy. Jones ] 46.
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Judge Jackson originally condemned Microsoft’s prohibition of the addition of such
automatically launching programs, the appellate court reversed this holding on the grounds that
replacement of the Windows user interface works a*“ drastic alteration of Microsoft’s
copyrighted work[, which] outweighs the “marginal anticompetitive effect” of the prohibition.
Microsoft, 253 F.3d at 63.

Notwithstanding this holding, Plaintiffs presented evidence of other types of software
programs which could launch automatically, but did not replace the Windows user interface.?’
Two examples of such automatically launched programs are Gateway’ s “ Go-Back” technology,
see Ashkin 11 55-56, and RealNetworks “Tinkerbel,” see Richards  119. The*“Go Back”
software, developed by Gateway in 1999 and 2000, enabled a consumer to restore his or her
computer to a previous state if the computer “crashed” or if the consumer made an error that he
or she wanted to reverse. Ashkin {55. To get the full benefit of “Go Back,” it was Gateway’s
intention to have the application always running in the background on the computer, as its
“automatic” ability to reverse errors or restore the system would be ineffectiveif it wasn't
activated. Id. 156. Inasmilar vein, Real Networks devoted significant engineering resources
and time to the design of a new media player that included autility, referred to internally at
RealNetworks as “Tinkerbell,” that automatically launches when the computer is started after the
initial boot sequence. Richards 119. Mr. Richards, Vice President, Consumer Systems, of

RealNetworks, Inc., id. 11, explained that “ Tinkerbell” remains “dormant” on the computer

8Mr. Jones of Microsoft explained that when a program launches automatically, at the
end of theinitial boot sequence, for example, the result is that once the computer has turned on
and is presented for use by the end user, the automatically launched program is already started
for the user, and the user need not take any action in order to invoke that program’s capabilities.
Tr. at 5129 (Jones).
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during most use, but “wakes up” at certain intervalsto trigger certain functions. /d. 1119. For
example, “Tinkerbell” triggers the messaging technology in RealOne Player to receive
notifications that content or software updates are available. Id.

Products such as RealNetworks' “Tinkerbell” utility and Gateway’ s “Go Back” feature
are most effectively utilized when they are automatically launched. See Ashkin § 56; Richards
1 119; Tr. at 897-98 (Ashkin). A remedy provision which secures for OEMs the ability to install
programs which launch automatically will provide a strong means by which to promote new and
innovative software which may evolve into a middleware platform threat. Accordingly,
Plaintiffs witnesses criticized Microsoft’ s proposed remedy because it does not secure for
OEMs the ahility to fredy install such automatically launching programs.

The remedy provision about which Plaintiffs complain, 8 I11.C.3 of Microsoft’s remedy
proposal, secures for OEMs the ability to install automaticdly launching software only where a
“Microsoft Middleware Product that provides similar functionality would otherwise be launched
automatically.” SRPFJ§111.C.3. The provision further permits Microsoft to require that the
automatically launched third-party middleware appear either without a user interface or with a
user interface of a“similar size and shape” to the Windows user interface which would have
otherwise appeared. Id. Plaintiffs’ witnesses observed that § I11.C.3 of Microsoft’s remedy
proposal will do little to assist the most innovative new middleware products for which
Microsoft has not yet developed a competing functionality.

Microsoft bristles at even the automatic launching of software which runs within the
Windows user interface and offers testimony, asit did during the liability phase, that such

automatic launching is harmful to consumers. Jones f51. Through the testimony of Mr. Jones,
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Microsoft insists that it should be permitted to limit the software running at the conclusion of the
initial boot sequence in order to preserve a consigent and pleasant “out-of-box” experience.”

Id. Mr. Jones clamed that consumer satisfaction will decrease and consumer frustration will
increase if OEM's possess greater flexibility with regard to software launched automatically. 7d.
The appellate court effectively rejected these same arguments by Microsoft as a justification for
other restrictions on OEM flexibility in configuring Windows which did not substantially alter
Microsoft’s copyrighted product. Microsoft, 253 F.3d a 63-64. Mr. Jones' argumentsin this
regard are indistinguishable from those rejected by the appellate court.

Plaintiffs’ remedy proposal adopts a position nearly as extreme as Microsoft’ s with
regard to the automatic launching of software. Section 2.c.iv of Plaintiffs’ remedy proposal does
not permit Microsoft to impose any limitation upon the automatic launch of software or even the
automatic launching of an alternative operating system. SPR 8§ 2.c.iv. Theflexibility provided
to OEMsiin this portion of Plaintiffs’ remedy proposal would permit conduct previously
prohibited by a Microsoft license term which was expressly reviewed by the district and
appellate courts and found by the appellate court not to be exclusionary. Microsoft, 253 F.3d a
63. Asaresult, the Court finds that Plaintiffs’ remedy proposal would permit OEMs to alter
substantially Microsoft’s copyrighted product. Plaintiffs do not offer any evidence that such
drastic alteration will promote competition, and the appellate court has dready concluded that
the competitive benefit derived from such ateration is“marginal,” id. Moreover, Plaintiffs do
not offer evidence which supports a conclusion that the limitation of Microsoft’slegitimate
restriction on the drastic alteration of its software products is necessary to the effective

functioning of other remedial provisions which will clearly benefit competition.
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The Court finds that innovative concepts in software design will benefit from aremedy
provision which requires Microsoft to permit OEMs to install products which launch
automatically, but do not replace the Windows user interface. The pro-competitive value of such
aremedy would be significantly hampered if Microsoft were permitted to limit such automatic
launching to circumstances in which Windows would launch a competing Microsoft software
product. To permit Microsoft to impose such arestriction denies the new software product the
advantage it rightfully deserves by being first to market. However, the Court finds that thereis
no factual basis upon which to conclude that Microsoft should be prohibited from protecting its
copyrighted products from drastic alteration.

4. Registration Sequences

Both remedy proposals include a provision which enables OEMsto insert registration
programsin the initial boot sequence. See SPR § 2.c.iv; SRPFJ§111.C.5. This provision serves
to address the appellate court’ s holding that “Microsoft’ s prohibition on any alteration of the
boot sequence” was anticompetitive because it “prevent[ed] OEMs from using that processto
promote the services of IAPs, many of which—at least at the time Microsoft imposed the
restriction—used Navigator rather than |E in their [I]nternet access software.” Microsoft, 253
F.3d at 61-62, 64. Evidence from the liability phase of the case establishes that the inclusion of
IAP registration offersin the initia boot sequence provides a means by which OEMs can
promote middleware with the potential to challenge the Windows platform. Findings of Fact
1210. Microsoft’s remedy proposal in thisregard isonce again limited in that it reserves for
Microsoft significant control over OEM ability to insert such registration sequences. SRPFJ

§111.C.5. Specifically, §111.C.5 of the SRPFJ permits Microsoft to impose “ reasonabl e technical
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specifications’ upon the presentation of AP registration in the initial boot sequence. SRPFJ

8 111.C.5. Not surprisingly, Plaintiffs offer testimony critical of this limitation which asserts that
Microsoft may effectively take back precisely what the remedy purportsto give. That is,
Plaintiffs’ witnesses complained that when Microsoft is permitted to impose “reasonable
technical specifications,” Microsoft will do so ina manner which effectively prevents OEMs
from utilizing the purported freedom to include I AP registration programs from theinitial boot
sequence. See, e.g., Ashkin 11 52, 58-59.

Over Plaintiffs complaints, Microsoft, again through the testimony of Chris Jones,
insists that it must be permitted to impose “ reasonabl e technical specifications’ upon |IAP
presentations in the boot sequence in order to protect the user experience and avoid consumer
confusion. See Jones 1 50. Microsoft’ suser experience argument in favor of the “reasonable
technical specifications’ limitation essentially repeats the argument offered by Microsoft during
the liability phase to justify thisvery limitation. The appellate court rejected this same
“consumer confusion argument” during the liability phase, based upon the observation that “[t]o
the extent the OEMs modifications [during the boot sequence] cause consumer confusion, of
course, the OEM s bear the additional support coss.” Microsoft, 253 F.3d at 64 (citing Findings
of Fact 1159 (*OEMs bear essentially all of the consumer support costs for the Windows PC
systemsthey sell.”)). The appellate court further observed that because OEM *“promot[ion of]
programsin the boot sequence does not affect the code already in the product, the practice does

not self-evidently affect either the‘ stability’ or the ‘consisency’ of the platform.” Id. at 63-64.%

¥The appellate court noted that Microsoft’s claims regarding the need to preserve
Windows' “principal value. . . asa“stable and consistent platform . . . that is familiar to users,”
were unsubstantiated. Microsoft, 253 F.3d at 63-64 (quoting Microsoft’s “ Opening Br.” at 102).
This observation continues to be true. Microsoft has not offered any evidence beyond the largely
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Microsoft, through the testimony of its witnesses, fails to offer any new justification for the
imposition of restrictions upon the ability of OEMsto offer |AP registrations during the initial
boot sequence. Based upon the evidence presented to the Court, the Court is unabl e to conclude
that there exists alegitimate justification for the continued restriction on the ability of OEMsto

introduce AP registration offers during the initial boot sequence of PCs running Windows.

B. Remedies Related to the “Binding” of IE and Windows

L “Add/Remove” Utility

The parties’ respective remedy proposals once again offer somewhat similar remedies to
redress Microsoft’ s anticompetitive exclusion of |E from the “ Add/Remove Programs” utility—an
act which discouraged OEMs from distributing rival products. See SPR 8 2.c.iv; SRPFJ
§111.H.1. Both remedy proposals secure the ability of OEMs to remove end-user access to
various types of Microsoft software. The provision of amechanism by which an OEM can
control the availability of end-user access to certain portions of functionality included in the
Windows operating system will redress, from both a technical and an economic perspective, the
finding of liability against Microsoft for its failure to provide such a mechanism with regard to
its integrated Web-browsing functionality. Madnick 1 177; Murphy §200. In particular, the
provision of a mechanism by which OEMs can hide end-user access to Microsoft functiondity
encourages OEMs to install middleware which competes with the conceal able portions of

Windows. Findings of Fact 11 159, 165.

self-serving testimony of its own software designers that instability and consumer confusion
would result from the inclusion of 1AP registration offers during the initial boot sequence. See
Jones 1 50.
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The significant difference between the two remedy proposals on this point results from
the differing definitionsin Plaintiffs' and Defendant’ s respective remedy proposals. Paintiffs
proposed remedial decree incorporates a problematic definition of the term “end-user access.”
Plaintiffs' remedy proposal defines “end-user access’ as “the invocation of Middleware directly
or indirectly by an end user of a computer, or the end user’ s ability to invoke Middleware. . . .
includ[ing] invocation of Middleware that the Operating System Product’ s design requires the
end user to accept.” SPR § 22.j (emphasis added). By including indirect invocation of
middleware in the definition of “End-User Access,” Plaintiffs’ proposed remedy permits the
disabling of potentially vital software code from Windows about whose invocations the user is
unaware. See Bennett 87. In the course of normal operation, operating systems routinely
invoke software code that falls within Plaintiffs' overly broad definition of “middieware.” See
Bennett § 87; see Memorandum Opinion, Parts [11.B.2.b; I11.C (discussing Plaintiffs’ treatment
of middleware). As Plaintiffs have defined “middleware” and “Microsoft Middleware
Products,” very small blocks of software code, rather than portionsof software code which are
generally regarded as “products,” fall within these definitions. See Memorandum Opinion, Part
[11.B.2.b; Bennett 1 30, 35-36; Gates 1 165; Madnick {1 136. Asaresult, the very basc
invocation of these blocks of software code falls within the purview of Plaintiffs’ definition of
“end-user access.” See Bennett § 87. Attempting in some way to limit the “indirect invocation”
of these blocks of code, is asubstantial interference with the ordinary and expected design and
functioning of any operating system. See id.

Furthermore, the inclusion of “indirect invocation” in Plaintiffs’ definition of “end-user

access’ would result in the regulation of conduct, by § 2.c.iv of Plaintiffs' proposed remedy, for
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which the appellate court declined to ascribe liability. The appellate court rejected Judge
Jackson’ s finding of liability against Microsoft for designing its Windows product to launch 1E
in certain circumstances, thereby overriding the “user’s choice of adefault browser.” Microsoft,
253 F.3d at 67. In thisrejection, the appellate court recognized that Microsoft had offered a
justification for the override, namely that the “seamless[]” operation of the Windows product in
some instances relies upon the invocation of Windows software code, rather than third-party
code, and that this justification was unrebutted by Plaintiffs. /d. The appellae court further
noted that Plaintiffs had not provided evidence demonstrating that this aspect of the Windows
design had an anticompetitive effect. /d. Plaintiffs do not offer testimony which sufficiently
explains the competitive benefit to be derived from regulating this otherwise legitimate
Microsoft conduct.

The comparable portion of Microsoft’s remedy proposd adopts a more straightforward
view of the provision and removal of end-user access to various software products. Section
[11.H.1 of Microsoft’s remedy proposal secures for OEMs and end users the ability to display or
remove icons, shortcuts, and menu entries throughout Windows. SRPFJ § 111.H.1. Plaintiffs,
through the testimony of their witnesses, object to this portion of Microsoft’s proposal
primarily® because it includes a reservation of rights similar to that which appearsin § 111.C.1 of
Microsoft’s remedy proposal. See Barksdale §77; Schwartz 179. Aswith §111.C.1, discussed

supra Part |.A, 8 111.H.1 permits Microsoft to limit the ability of OEMs and end-users to insert

8T 0 the extent that Plaintiffs’ witnesses offered testimony critical of § I11.H.1 because it
incorporates Microsoft’s more narrow definition of “Microsoft Middleware Product,” see, e.g.,
Barksdale [fl 78-79; Kertzman 85, these concerns are resolved by the Court’ s preliminary
discussion of appropriate treatment of “middleware” in the remedy for Microsoft’s
anticompetitive conduct. See Memorandum Opinion, Part I11.B-C.
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icons, shortcuts, and menu entries into areas of Windowswhich are reserved for particular types
of functionality. SRPFJ 8 I11.H.1. Pursuant to this provison, therefore, Microsoft would be able
to prohibit installation of an icon, shortcut, or menu entry where the product accessed by such
icon, shortcut, or menu entry does not provide the functionality for which that area of Windows
has been reserved. See supra Part 1.A. Section 111.H.1 would only permit Microsoft to impose
limitations in away that is non-discriminatory with respect to Microsoft and non-Microsoft
products. Aswith §111.C.1, Plaintiffs have not proffered evidence that this aspect of Microsoft’s
proposal can be used to benefit Microsoft products over non-Microsoft products, nor have
Paintiffs established that there is any benefit to competition to be gained by denying Microsoft
the ability to control this limited aspect of its product configuration.

2. Default Settings

The appellate court did not ascribe liability for Microsoft’ s use of default settings, nor for
Microsoft’s design of its product to override a user’s preference of a non-Microsoft product as a
default where Microsoft had a*“valid technical reason” for doing so. Microsoft, 253 F.3d at 67.
Notwithstanding this fact, both proposed remedies address the use of default settingsin
Windows, abeit to substantially differing extents. Section 111.H.2 of Microsoft’s remedy
proposal addresses Microsoft’s use of default settings to invoke functionality provided by
“Microsoft Middleware Products.” SRPFJ & 111.H.2. Thisprovision provides that, in any
instance where Windows invokes the full functionality of a Microsoft Middleware Product in a
“Top-Level Window,” Microsoft shall allow end users and OEMs to designate a “ Non-Microsoft
Middleware Product” to be used in place of the “Microsoft Middleware Product.” SRPFJ

8111.H.2. Pursuant to 8111.H.2, Microsoft reserves the right to restrict such replacement where
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the “Microsoft Middleware Product” has been invoked solely for interoperation with a Microsoft
server or where the non-Microsoft product failsto implement a “ reasonabl e technical
requirement.” Id. The substantial equivalent in Plaintiffs' remedy, 8§ 10, provides far more
broadly that Microsoft may not designate “Microsoft Middleware” as the default unless OEMs
and third-party licensees can override that designation and the “OEM, Third-Party Licensee, or
non-Microsoft Middleware” has the ability to provide the end user with a neutral opportunity to
designate other middleware as a default. SPR § 10.

Asadirect result of the broad definition of “middleware” contained in Plaintiffs' remedy
proposal,”* many of the ordinary functions of Windows, far removed from specifically identified
functionaity such as Web-browsing, require treatment asa “default” pursuant to Plaintiffs
remedy proposal. Bennett 1 122. Microsoft’s witnessestestified consistently that Windowsis
not designed in accordance with Plaintiffs’ concept of “defaults.” Id. | 122-23; Gates 1 372;
Jones 1 124. Thistestimony is essentially are-framing of the testimony which explains why
Paintiffs concept of middlewareisflawed. See Memorandum Opinion, Part I11.B-C; Gates
11372. Just as Plaintiffs sought to parlay the limited distinction between Web-browsing
functionaity and operating system functionality into amore general distinction between
middleware functionality and operating system functionality, see Memorandum Opinion, Part
[11.B-C, Plaintiffs propose to extend the notion that there can exist a*“default browser” to mean
that there exists asimilar “default” for al “middieware.” SPR § 10. The notion of a“ default

browser” isgrounded in Judge Jackson’s Findings of Fact, which explain that Windows 98

“As the Court concluded in Part I11.B.2.b of the attached Memorandum Opinion,
Plaintiffs’ definition of “middleware” renders essentially any block of software code that
exposes an API to be “middleware.”
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provided the ability to select browsers other than | E as the “default” for a number of tasks.
Findings of Fact 1 171. Judge Jackson observed, however, that even this ability to set a browser
“default” was imperfect, as some portions of Windows were not designed to accept a browser
other than IE.** Id.

Plaintiffs do not present evidence which establishes that Windows is similarly designed,
with regard to the ability to set adefault, for al of the pieces of software identified as
“middleware’ in Plaintiffs’ remedy proposa. Quite to the contrary, Microsoft offers repeated
testimony that most of the blocks of software code which Plaintiffs have defined as
“middleware’ are not designed to be removed or replaced with alternate third-party software
code.” See Bennett 1 122; Gates 1 372; Jones 1 124. As Mr. Jones of Microsoft testified, the
Windows operating system is not designed like an “ala carte restaurant menu” from which
blocks of software may be included or excluded at the whim of the OEM. Jones { 124. Rather,
in predominant part, Windows is designed with the assumption that all blocks of software code
that provide functiondity to other parts of the operating system (as well as to software products
running on top of the operating system) will be present in the product. 7d. 1 123; see also Gates
19 369-73. This assumption cannot simply beremoved or ignored so as to render the

“middleware’ replaceable. Jones 1 124. To do so in an attempt to accomplish the goal of § 10

1t is noteworthy, once again, that the appellate court rejected any imposition of ligbility
based upon the aspect of Microsoft’s product desgn which overrode the user’ s “default browser”
based upon the “valid technical reasons’ advanced by Microsoft to justify such an override.
Microsoft, 253 F.3d at 67.

**There are, however, limited portions of Windows unrelated to Web-browsing
functionality, for which there already exists the mechanism, like that described by Judge Jackson
in 1171 of the Findings of Fact, to designate non-Microsoft software for invocation. Tr. at
5242-45 (Jones). This ability exists because Windows was designed to permit the designation of
anon-Microsoft software to perform a particular function. 7d.

215



of Plaintiffs’ proposed remedy, even assuming Plaintiffs had provided a well-defined list of
components which comprise “middleware,” see Memorandum Opinion, Part 111.B.2.b, “would
require an enormous engineering effort—by no means assured of success given the varying
designs of third-party products.” Jones 1] 122; see id. 11 123-26; Bennett 1 122-23; Gates
191 372-79; Tr. at 4917-21 (Gates). “Assuming that it could be accomplished . . . such a complete
‘modularization’ of existing Windows operating systems would require al of the Windows
development resources for years, halting work on new products and services.” Jones  126.
Plaintiffs present scant justification for aremedy provision which would require at least
vast amounts of work by Microsoft to implement and more likely a complete redesign of
Microsoft’s Windows product. Plaintiffs do not present any economic analysis regarding the
benefit or harm to competition which will result from aredesign of Windows so asto permit the
replacement of the various pieces of software code Plaintiffsidentify as“middleware.” Indeed,
Plaintiffs own economic expert, Dr. Shapiro, testified that a determination as to the
procompetitive benefit of the broad provision of such defaults could not be ascertained without a
balancing of the pro- and anticompetitive effects and a judgment akin to the liability judgment
of the appellate court. Tr. at 3654-55 (Shapiro). Plaintiffs present only the testimony of
Microsoft’s competitors, who observed as the appellate court did, though it declined to impose
liability on this point, Microsoft, 253 F.3d at 65, that the override of the user’s default choices by
a Microsoft product reduces the usage share of the non-Microsoft software and thereby reduces
likelihood that such software will develop into a middleware platform threat. See Schwartz
11 160; see also Richards § 158; Ashkin 9 145-47.

Although the anticompetitive effect of Microsoft’ s override of the user’s default choices
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was not enough to result in afinding of liability because of Microsoft’s procompetitive
justification, Microsoft, 253 F.3d at 67, Microsoft includesin its proposed remedy a provision
which roughly correspondsto 8§ 10 of Plaintiffs' proposed remedy and seeks to curtail the
anticompetitive effect of the override. Microsoft’s proposed remedy identifies the precise
circumstances in which Microsoft must enable the substitution of a non-Microsoft software
product to perform a function which would ordinarily be performed by a portion of Windows.
SRPFJ &8 111.H.2. Theseinstancesare identified by the appearance of a“Microsoft Middleware
Product in aseparate Top-Level Window and [the] display [of] either (i) all of the user interface
elementsor (ii) the Trademark of the Microsoft Middleware Product.” Id. This provison offers
greater certainty to OEMs, aswell as 1SVs, regarding the functionalities in Windows for which
non-Microsoft software may be invoked. This certainty should render the use of a non-
Microsoft middleware product in place of Windows functionality aless “jolting experience,”
Findings of Fact \ 172; see also Microsoft, 253 F.3d at 65, as the occasions wherein the non-
Microsoft middleware may be invoked will be far more predictable. Thisincreased certainty and
predictability, in turn, will enable middleware developersto draw attention away from the
“middleware” functionalities included in Microsoft’ s operating system products. See Microsofft,
253 F.3d at 65.

A number of Plaintiffs’ witnesses offered somewhat general criticism of 8 111.H.2 of
Microsoft’s proposed remedy because it does not require what 8 10 of Plaintiffs’ remedy
proposal would require. See, e.g., Ashkin 1 145-47; Barksdale  81; Richards  159; Schwartz
19 182-83. These criticisms are addressed largely, if not entirely, by the above determination

that 8 10 of Plaintiffs' remedy proposal has been shown to be neither workable nor beneficid to
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competition. Advancing anot dissimilar criticism, Mr. Richards of Real Networks testified that

8 111.H.2 denies protection to the newest and most innovative software. Richards {141. Mr.
Richards’ testimony inthisregard, however, fatally ignores the structure of Microsoft’s proposed
remedy provision. The provision provides “protection” only when a Microsoft product would
have otherwise been invoked because that is the only time “protection” would logically be
needed. Where there exists no Microsoft product to invoke, there is no chance that anything
other than the “innovative” product referenced by Mr. Richards will appear as the “ default” in
conjunction with the invocation of its innovative functionality. In other words, where the new
product is truly innovative and unique, Microsoft will be unable to offer its own software as a
“default.” Inthislight, Mr. Richards' initial criticism is unfounded.

Mr. Richards' second criticism is somewhat more salient, but still unpersuasive. Mr.
Richards complained that § 111.H.2 of Microsoft’s remedy proposal permits Microsoft to
continue to control whether substitution of a particular Windows functionality will be permitted.
Richards 1 142. In particular, Mr. Richards observed that “even if Microsoft does have
competing middleware . . . Microsoft can simply choose not to launch its middleware in a
separate top level window, or, evenif it does, can choose to display only some of the user
interface d ements and no trademark (as Microsoft defines that term).” Id. 1 143. With this
capability, argued Mr. Richards, Microsoft could avoid the obligation to substitute a non-
Microsoft product for the Microsoft functionality which would have otherwise been invoked.

Id. While Mr. Richards' observations about the functioning of 8 I11.H.3 are correct, neither Mr.
Richards, nor any other witness for that matter, explained with any clarity why Microsoft should

not be permitted to have such contral in the first instance. The Court notes in this context that

218



although the appellate court examined Microsoft’s design of its products to override the selection
of the default browser in certain instances for anticompetitive effect, the appell ate court did not
examine Microsoft’ s decisions with regard to the availability of defaultsin general. See
Microsoft, 253 F.3d 59-78. Therefore, there has been no conclusion by any court, thus far, that
the failureto render replaceable particular portions of Windows unrdated to Web browsingis
either anticompetitive or aviolation of antitrust law.

Plaintiffs computer science expert, Dr. Andrew Appel, joined Mr. Richardsin offering
an additional criticismof 8 I11.H.2, observing that it permits Microsoft to overridea user’s
choice of a“Non-Microsoft Middleware Product,” i.e., to replace it with a*“Microsoft
Middleware Product,” when the designated “Non-Microsoft Middleware Product failsto
implement a reasonable technical requirement,” SRPFJI 8 111.H.2. Appel 1 139; Richards { 145.
Both witnesses contended that Microsoft may utilize thislanguage to impose a requirement that
the replacement software support a piece of Microsoft’ s proprietary technology, such asan
Active X control. Appel 1 140; Richards 1 145. Dr. Appel argued, in thisregard, that the
“reasonable technical requirement” imposed by Microsoft may be unnecessary. Appel 11 139-
41].

This testimony Plaintiffs proffer regarding the “reasonable technica requirement”
exception to 8 I11.H.2 of Microsoft’ s remedy proposal ignores the manner in which the exception
tracks the appellate court’ s opinion. Once again, the appel late court held that, in the face of
unrebutted technical justifications proffered by Microsoft, it could not find that Microsoft acted
anticompetitively by enabling Windows 98 to override the choice of Navigator as the default

browser upon the invocation of “the Windows 98 Help sysem and Windows Update feature”’
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because both features depended on ActiveX controls that Navigator did not support. Microsoft,
253 F.3d at 67 (quoting Microsoft’s “Opening Br. at 82). The appellate court deemed the
absence of Active X controlsto be a“valid technical reason[]” for overriding Navigator as the
default browser. Id. Dr. Appel’sand Mr. Richards' testimony cannot be squared with the
appellate court’ s finding that the absence of “Active X controls’ constitutes a*“valid technical
reason[]” sufficient to justify the override of default settings, id.

In sum, the Court finds that 8 111.H.2 of Microsoft’s proposed remedy, in stark contrast to
8§ 10 of Plaintiffs' remedy proposal, provides clear and workable rules for determining the
instances in which Micraosoft must provide the opportunity to substitute non-Microsoft software
to perform atask ordinarily performed by a portion of Windows, despite the absence of afinding
of liability with regard to Microsoft’ s use of “defaults’” in Windows. Section I11.H.2 further
tracks the careful imposition of liability by the appellate court by permitting Microsoft to impose
“reasonable technical requirements” in conjunction with providing the ability to replace the
Microsoft functionality with third-party software in certain, well-defined circumstances.
Conversely, the Court finds that § 10 of Plaintiffs proposed remedy islargely unworkable.
Even presuming that 8 10’ s definitional flaws could be resolved, compliance with § 10 would
still require the substantial redesign of Microsoft’s Windows operating system products, the
economic effect of which isuncertain at best and likely to be of minimal benefit to competition
itself.

3. Respect for OEM Settings

In conjunction with other provisions designed to ensure OEM flexibility in the

configuration of Windows, both remedy proposal's contain provisions which prevent Microsoft
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from designing its product in a manner which will automatically reset an OEM’s choices to favor
Microsoft’s software. See SPR 8 10; SRPFJ § 111.H.3. Section I11.H.3 of Microsoft’ s remedy
proposal permits Microsoft to offer the end user an automatic, rather than user-initiated,
ateration of an OEM'’ s configuration, but requires Microsoft to ensure such alteration is not
executed without first obtaining authorization from the end user for the change. SRPFJ 8
[11.H.3. Thisautomatic request for alteration must be unbiased with respect to Microsoft and
non-Microsoft products and may not activate in Windows until 14 days after the initial boot-up
of anew PC. Id. In contrast, the second paragraph in 8§ 10 of Plaintiffs’ proposed remedy
prohibits Microsoft from virtually all “prompt[ing]” of the user to change his or her
configuration of defaults. SPR 8 10. The lone exception for such “prompt[ing]” arises when the
end user hasinstalled a“Microsoft Middleware Product.” Id. In such acircumstance, the new
product may neutrally ask the end user to designate that product as the default middleware. 1d.
Plaintiffs’ witnesses explained that, in the absence of protection from automatic changes
by Microsoft, ISVswill be hindered in their ability to strike deals with OEMs for desktop
placement. Barksdale 1 85; Richards  161. Inthisregard, Plaintiffs, through their witnesses,
criticize Microsoft’ s proposed remedy because it permits Microsoft to neutrally offer achange in
settings after 14 days. Barksdale 1 82; Richards {1 161. The current version of Windows
includes a utility provided by Microsoft which offersto place the least used desktop iconsinto a
folder, so asto, in effect, sweep the desktop clear of unused icons. Jones 11 34-38. Therelevant
Microsoft technology is activated 14 days after the end user turns on his or her computer. 7d.
35. Plaintiffs’ witnesses complained that the 14-day time period is too short for the user to have

an opportunity to use and familiarize him/herself with a new product for which a corresponding
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icon was placed by an OEM on the desktop. See, e.g., Barksdale 1 82. However, beyond a
prohibition of this kind of service entirely, Plaintiffs do not offer any suggestions as to what
would be a more appropriate time period. Microsoft presents testimony which offers a contrary
conclusion, primarily that the 14-day time period is sufficient and that even novice end users will
understand that they are not obligated to allow the program to “ clean-up” the desktop by moving
icons into afolder, fromwhich the icons can beretrieved later. Tr. at 5115 (Jones).

Plaintiffs witnesses ssimilarly raised a concern that there is no limitation upon the
number of times Windows may prompt the end user to alter his or her configurations in amanner
which will coerce the user to switch. See, e.g., Ashkin § 152; Barksdale 1 85; Borthwick { 39;
Richards 1 160. The Court finds that Plaintiffs' concernin this regard is unsupported by fact
and, instead, is based upon an inaccurate reading of Microsoft’s proposed decree. The relevant
portion of Microsoft’ s proposed remedy requires that any prompt presented to a user be
“unbiased” with respect to Microsoft and non-Microsoft products. SRPFJ §111.H.3. Therefore,
even if aconsumer is*“likely to respond” to such prompts, as Plaintiffs witnesses have testified,
there is no evidence that such a*“response” would favor Microsoft given that the prompt must be
unbiased. For example, it would not be “unbiased” for the prompt to be presented only when the
user has chosen a non-Microsoft product as the default. SRPFJ 8 111.H.3. Rather, the request for
ateration must function equally with regard to Microsoft and non-Microsoft products.

Moreover, even if theicon for a product is swept from the desktop, the product does not
disappear from the system entirely, but instead, the icon is simply moved to a different location.
Jones 9 38. Asaresult, an end user may always reverse the alteration to which he or she agreed

by retrieving theicon.
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The Court finds that the evidence presented by Plaintiffs fails to establish ajustification
for ablanket prohibition on the inclusion of such a desktop clearing functionality in Windows.
Rather, the Court concludes that so long as there are protections against Microsoft using the
utility to undermine OEM flexibility in configuration by favoring Microsoft products,
disfavoring OEM configuration, and pressuring end-usersinto changing OEM settings, thereis
insufficient evidence to justify a prohibition against inclusion of the utility. The Court further
concludes that, although there is conflicting evidence regarding the propriety of the 14-day time
period, there is no evidence with regard to the appropriateness of any other time period. With
the evidence in equipoise and given the other safeguards provided in § 111.H.3, the Court declines
to find that the 14-day time period will devalue OEM ability to freely configure the Windows
desktop.

II. UNIFORM OEM LICENSES

To provide security to OEMs in contracting with Microsoft, both proposed remedies
include a provision which imposes a substantial degree of uniformity in Microsoft’s Windows
operating system licenses. SPR § 2.a; SRPFJ 8§ 111.B. Of all of the competing sectionsin the two
proposed remedies, it is arguable that these two provisions bear the greatest likeness to each
other. Plaintiffs and Defendant’ s proposals for uniform licenses for Windows operating system
products are remarkably similar, with each requiring uniformity in the terms and conditions of
the licensesfor the twenty OEM s with the highest volume of Windows operating system
licenses. Both proposed remedies provide, in broad terms,* that aroyalty schedule must be

established, pursuant to which Microsoft may opt to charge a different royalty for different

SAdmittedly, there are minor differences in the two remedies even on these common
points. Compare SPR 8 2.3, with SRPFJ§ 111.B.
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language versions of the Windows operating system, and Microsoft may provide reasonable
volume discounts based upon the actual volume of licenses. SPR § 2.a; SRPFJ 8 I11.B.

Despite these notable similarities, Plaintiffs have presented testimony which criticizes the
first iteration of uniform licenses™ as less favorable to at least one OEM, Gateway, than the
previous licenses which were individually negotiated. See generally Fama [ 46-114; Tr. at
1178-1273 (Fama). Nothing in this testimony, however, evidences any impropriety by
Microsoft. Id. Anthony Fama, Group Counsel, Partner Management at Gateway, Inc., Fama{ 1,
complained that the new uniform terms were imposed without input from Gateway, id. 1 30, but
acknowledged that Gateway did not provide Microsoft with the input it requested for over a
month and even then, afew days after Microsoft had requested return of the signed agreement,
Tr. at 1207-12 (Fama); Def. Ex. 1145; PI. Ex. 59. Microsoft informed Gateway that it could not
change the terms in response to Gateway’ s complaints because the terms had to be uniform, but
Microsoft indicated that it would seek Gateway’ s input before issuing the next set of uniform
licenses. Tr. at 1212-13 (Fama); see also id. at 1215-22, 1235-38.

Mr. Fama also complained about the timing of the imposition of the new licenses. Prior
to the imposition of uniform licenses, Microsoft developed and implemented a system of
interlocking licenses to govern OEM licenses for the Windows operating system, the use of
certain Microsoft logos and certifications, as well as for the provision of discounts through
marketing development programs. Fama 1 7-13; see also Ashkin 47. Mr. Fama described the

interrelationship of the licenses as a*a hub and spokes arrangement, with the hub being the

*Pursuant to its settlement agreement with the United States, on December 16, 2001,
Microsoft commenced the use of uniform licenses. The terms of the settlement agreement match
the terms of Microsoft’ s proposed remedy.
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Business Terms Document (‘BTD’).” Fama{ 8. “The BTD contains the base legal terms that
apply to al license agreements that incorporate the BTD by reference.” Id. Rather than devise
an entirely new system of licenses, Microsoft incorporated its new uniform licenses into its
interlocking license sysgem. Mr. Fama complained that Microsoft did not impose the new
uniform terms on all OEMs simultaneously, but instead imposed the new terms for each
particular OEM as soon as one of that OEM’ s interlocking licenses was due for renewal. Fama
144; Tr. at 1219-22 (Fama). Despite his complaint, Mr. Fama acknowledged that Microsoft
could not ssimultaneously comply with the proposed consent decree it had entered into with the
United States and continue to offer Gateway the same terms it had been working under once one
of itslicenses expired. Tr. at 1219-22 (Fama).

Lastly Mr. Fama complained about the levels for volume discounts established by
Microsoft, charging that Microsoft unreasonably set the parameters for the discount tiers, such
that only three OEMs would fall into the highest volumetier. Id. at 1267-72; Fama 1 105-08.
Mr. Fama, however, could not articulate what was unreasonable about the tier, given that the
first licenang tier, in fact, applied to the three highest volume OEMs. Tr. at 1267-72 (Fama). In
sum, Mr. Fama'’ s testimony, though framed as an accusation, merely acknowledges tha
Microsoft has complied with the uniform licensing provision in the settlement agreement it
entered into with the United States. Plaintiffs neither assert nor explain, through Mr. Fama or
any other witness for that matter, the manner in which their proposal for uniform termswould

lead to a more satisfactory outcome.®

®Mr. Fama reluctantly acknowledged that the gross royalty rates Gateway would pay
under the new uniform licenses were lower than those previously paid by Gateway. Tr. at 1244-
45 (Fama). Mr. Fama also acknowledged that the new uniform licenses included provisions
which Gateway considered to be more favorable than under the negotiated licenses, but Mr.
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The most notable point of divergence between the two proposed uniform license
provisions arises in relaion to Microsoft’ s practice of using “Market Development Agreements’
(“MDAS"), which are more recently referred to as“Market Development Programs’ (“MDPS’),
in conjunction with theroyalty rates charged in OEM licenses.®® Plaintiffs proposed remedy
does not permit the use of such discounts, while Microsoft’ s proposed remedy permits the use of
MDPs where they are non-discriminatory, non-retaliatory, and are objectively verifiable.
Compare SPR § 2.a, with SRPFJ § 111.B. Microsoft implemented MDPsto provide substantial
economic incentives for OEMs to meet Microsoft-imposed conditionsin their configuration of
Microsoft’s Windows products. See Ashkin 46. Participation in MDPsis voluntary, but some
OEMSs regard participation as imperative given the financial benefits which are available through
participation. See id. 146, 109; Fama  123. MDPs provide financial rebatesto OEMs for
reaching “milestones’ established by Microsoft. The milestones vary from year to year, but
generally include non-marketing, substantive restrictions on OEMs regarding, for example,
“boot-times, computer memory allocation, and product configuration.” Ashkin § 109; see
generally Fama 1 115-32. The appellate court did not ascribe liability for Microsoft’ s use of
MDPs. See Microsoft, 253 F.3d 59-78.

Plaintiffs contend that Microsoft’s remedy is flawed because it permits Microsoft to
utilize MDPs. Specifically, Plaintiffs argue that Microsoft’ s use of MDPs allows Microsoft to
favor certain OEMs. Mr. Famatestified that OEMs, like Gateway, could be coerced by the use

of MDPs because they fear retaliation in the implementation of the discounts. Fama { 109-12.

Famainsisted that such benefits were negligible. Id. at 1245-46.

%For ease of reference, the Court refersto MDAS, MDPs, and similar discount programs
collectively as“MDPs.”
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This disapproval of MDPs is based entirely upon the view that Microsoft can use the terms and
enforcement of the MDPs to retaliate against OEM s and exert other forms of control over OEMs
in response to OEM action which favors non-Microsoft products. See id. 11 125, 130-31,
Tiemann ] 82.

The MDPs which would be permissible under Microsoft’s remedy proposal and the
discounts provided thereunder must be made available uniformly,®” based on “ objective,
verifiable criteria,” and may not be awarded or imposed in a manner inconsistent with other
terms of the remedy proposal. SRPFJ§111.B.3. By implication then, pursuant to these terms,
Microsoft would not be able to use MDPs to discriminate or retaliate against OEMSs, as such
action would be inconsistent with other portions of the SRPFJ. Id. §111.A, B. Accordingly,
Plaintiffs’ complaints regarding the availability of MDPsin Microsoft’ s remedy proposal do not
withstand scrutiny.

The economic testimony offered on the subject of uniform licenses and MDPs, from both
Plaintiffs and Defendant’ s witnesses, wastepid, at best. Plaintiffs’ economic expert, Dr.
Shapiro, testified that uniform licenses would prevent Microsoft from rewarding or punishing
OEM s based on whether they use, support, or distribute rival middleware, noting that reasonable,
uniform volume discounts, in such a scheme are appropriate, as they are * pro-competitive.”
Shapiro 1 157. Dr. Shapiro did not indicate that there was any benefit to be derived from an
elimination of uniform, non-discriminaory MDPs in conjunction with the imposition of uniform

licenses. Id. One of Microsoft’s economic experts, Dr. Kevin Murphy, acknowledged that the

*"The uniformity specified for MDPs is subject to two volume discounts: one uniform
discount for the ten largest OEMs and the second for the eleventh through twentieth largest
OEMs, with the size of the OEM measured by volume of licenses. SRPFJ§ I11.B.3.
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provisions requiring uniform licenses in both proposed remedies could be viewed as “akind of
‘fencing in,” designed to reduce the potential for [Microsoft’s] evasion” of other portions of the
remedia decree. Murphy 1 174. Dr. Murphy noted that such “fencing in” comes at the price of
economic inefficiency resulting from the denial of the ability of Microsoft and OEMsto
negotiate alternative terms that would benefit both parties. Id. § 175. Another economic expert
presented by Microsoft, Dr. Kenneth Elzinga, testified that, while he understood the rationale for
uniform licenses, they were not particularly beneficial. Tr. at 6711-12 (Elzinga). Dr. Elzinga
noted that if uniform licenses were to be imposed, they would be more economically favorable,
in hisview, if they permitted uniform, non-discriminatory MDPs. Id. at 6712. In sum, the
economic testimony in favor and against the imposition of uniformity in Microsoft’s Windows
licensesrestsin equipoise, as there is substantial uncertainty as to whether “the gains from
constraining Microsoft’ s opportunities for subtle pressure or coercion” are outweighed by the
loss of “the ability to customize deals and the inability to negotiate discounts.” Tr. at 4021
(Murphy). However, one conclusion is clear; the weight of the economic testimony favors
preservation of Microsoft’s ability to offer MDPs, provided that Microsoft cannot impose the
MDPsin adiscriminatory or retaliatory manner.

Given the slim profit margins under which OEMs function, Barksdale 98, alimitation,
through mandatory uniformity, on Microsoft’ s ability to manipulate licensing prices will provide
significant protection for OEMs, freeing them to exercise the other options provided in the
remedy ultimately imposed by the Court. While certainly some OEMs would be happier with
negotiated agreements, see generally Fama 1 46-87, there is insufficient evidence to conclude

that Microsoft has used or will use the uniform license terms contained in its proposed remedy to
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“increaseitsleverage,” id. 1 46, over OEMs. In more general terms, thereis similarly
insufficient evidence to support a finding that M DPs themselves, when applied in the absence of
coercion, retaliation, or non-uniform enforcement, have any anticompetitive effect. Rather,
MDPs, when applied uniformly and in the absence of coercion, retaliation, and the like, can
benefit consumer welfare. The evidence supports a further finding, however, that if completely
unregulated, the use of MDPs can effectively override provisions which strive to ensure uniform
and non-discriminatory licensing terms.

III. PROTECTION FROM RETALIATION

A. Independent Software Vendors (“ISVs”) and Independent Hardware Vendors

(“IHVs”)

The factual and liability findingsin this case portray a practice by Microsoft of
threatened and actual retaliation against software and hardware vendors for engaging in action
which promotes or supports non-Microsoft middleware. See, e.g., Microsoft, 253 F.3d at 72-73
(discussing Microsoft’s dealings with Apple), 77 (describing Microsoft’ s “threat to Intel”%). To
remedy this action, Microsoft offers 8 I11.F.1 of its remedy proposal which prohibits retaliation
against ISVs and independent hardware vendors (“I1HVS”) for “developing, using, distributing,
promoting or supporting any software that competes with Microsoft Platform Software or any
software that runs on any software that competes with Microsoft Platform Software” or for
“exercising any of the options or alternatives’ secured by the injunctive decree entered in this
case. SRPRJ§ I1I.F.1. Plaintiffs propose a smilar prohibition, but because Plaintiffs' proposal

bans action which “adversely affects’ industry participants “based . . . on” their support for

®In his Findings of Fact, Judge Jackson noted that Intel isboth an IHV and an ISV.
Findings of Fact 195 (“Although Intel is engaged principaly in the design and manufacture of
microprocessors, it also devel ops some software.”).
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competing products, it addresses substantially more Microsoft conduct. SPR §88. Plaintiffs
proposed ban applies to action adverse to IAPs, ICPs, IHVs, ISVs, OEMs, and third-party
licensees. Id.

Microsoft raises the concern that, although touted as an “anti-retaliation provision,” 8 8
of Plaintiffs proposed remedy covers far more than “retaliation” and “could be read to ban
Microsoft from competing in any product category.” Gates  355; see also Elzinga {1 118
(incorporating 11 33-34 by reference). In thisregard, William H. Gates, 111, Microsoft’s
Chairman of the Board and Chief Software Architect, Gates { 1, testified that:

Under [SPR 8 8], nearly any act of competition could be seen as an adverse act.

Competing means attempting to maximize sales, which often entails taking sales

fromarival (adversely affecting them). At thevery least, Microsoft would have no

comfort that routine business acts would not violate Section 8.

Under Section 8, Microsoft would be subject to legal risk anytimeit entered

into any contract relating to the development or promotion of any Microsoft

product—even if that contract was silent asto non-Microsoft products. If Microsoft

entered into such arelationship, it could be charged with taking “adverse actions”
against any competitors in the relevant category that it did not enter into the same
relationship with, and thus did not receive the same* consideration” from, Microsoft.

Section 8 explicitly states that Microsoft may not withhold “consideration” from a

third party that uses, develops, etc. any non-Microsoft product or service.
1d. 1 356-57 (emphasis omitted); see also id. 11 358-66. Although extreme, the concerns raised
by Mr. Gates are not unfounded. Plaintiffs’ withesses' description and characterization of § 8 of
Plaintiffs’ proposed remedy as a bar on retaliation, see, e.g., Ashkin § 138; Barksdale ] 106;
Borthwick 1 61; Kertzman 11 61-62; McGeady 1 86-87, cannot change the fact that the

provision is written far more broadly as abar on “adverse[]” action. SPR § 8. The distinction

isafine one, but significant because retaliation implies anillegitimate basis for the adverse

®plaintiffs’ argumentsthat § 8 is not intended to address the conduct cited as an example
by Mr. Gates, along with Plaintiffs’ insistence that 8 8 would not apply in such a circumstance,
indicate that the provision is, if not overly broad, at least ambiguous on this point.
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action, unlike “based directly or indirectly . . . on” which connotes only a cause and effect
relationship. Id.

Notably too, § 8 of Plaintiffs' remedy proposal is not limited in any way to actions by
Microsoft that relate to its PC operating system products, the only segment of the software
industry in which Microsoft has been found to have amonopoly. 1d.; see also Microsoft, 253
F.3d 34. Asaresult, 8 8 will regulate Microsoft’s business dealings in all aspects of its business,
however unrelated to its monopoly product. See Elzinga 118 (incorporating 11 33-34 by
reference). Plaintiffs’ witnesses have not offered any particular explanation or reasonable
justification for § 8 s breadth in thisregard. See, e.g., Ashkin  138; Barksdale 11 105-06;
Kertzman 1 61-62; McGeady 1 86-90; Tiemann  76. The Court observes, however, that if
properly limited to retaliation in relation to the promotion of products which compete with
Microsoft’s monopoly product, inasmuch as Plaintiffs’ remedy § 8 appliesto ISVsand IHVs,*®
8§ 8 beginsto resemble § 111.F.1 of Microsoft’s proposed remedy.

Paintiffs economic expert, Dr. Shapiro, criticized 8 I11.F.1 of Microsoft’ s remedy
proposal by arguing that it does not address a wide enough range of products. To reiterate,

8 111.F.1 of Microsoft’s remedy proposal prohibits retaliation by Microsoft against ISVs and

IHV s for their support of products which “compete[] with Microsoft Platform Software.” %

19T he Court considers the effect of SPR § 8 on OEMs infia.

101 Microsoft Platform Software,” as a defined term in Microsoft’ s remedy proposal,
means “ (i) a Windows Operating System Product and/or (ii) a Microsoft Middleware Product.”
SRPFJ§ VI.L. In the attached Memorandum Opinion, the Court has addressed the definition of
“Microsoft Middleware Product” in detail and determined that it is not inappropriately narrow.
See Memorandum Opinion, Part 111.B. The term “Windows Operating System Product,” is
defined in the SRPFJ as the software code which constitutes the Windows operating system
family of products including Windows 2000 Professional, Windows XP Home, Windows XP
Professional, and “their successors, including upgrades, bug fixes, service packs, etc.” SRPFJ
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SRPFJ§ I11.F.1. Dr. Shapiro criticized 8 I11.F.1 based upon the assertion that “[t]ruly innovative
middleware that Microsoft simply does not yet offer is not afforded protection from such
retaliation by Microsoft.” Shapiro 1199. Dr. Shapiro testified further, in this regard that, “under
Microsoft’s Proposed Remedy[,] Microsoft can threaten to withdraw support from an ISV that
develops new, cool software that Microsoft hasnot yet developed on itsown.” 7d.

The Court cannot discern the basis for Dr. Shapiro’s complaint. Dr. Shapiro did not
assert that the term “Microsoft Platform Software” istoo narrowly drawn, nor did he offer any
logical explanation for why protection would be needed for new software which does not
“compete’ with Microsoft Platform Software. If the “new, cool software” competed with
Microsoft’ s operating system, it would be protected.'® The liability record in this caseis limited
to Microsoft’ s actions in response to competing software platforms. If the software does not
“compete” in some sense with Microsoft Platform Software, it bears little relation to the facts of
this case. Moreover, theterms of §111.F.1 are broadly drawn to protect not only software which
itself competes with Windows, but software which runs on top of software competing with
Windows. Accordingly, the Court rgjects Dr. Shapiro’s criticism of 8 I11.F.1 as unsubstantiated.

A number of Plaintiffs witnesses criticized Microsoft’s proposed anti-retaliation

provision relating to ISVs and IHV s because it does not prohibit tireats of adverse action. See,

§VI.U.

%2For example, as the Court concluded in the attached Memorandum Opinion, Parts
[11.B.3.a, I11.C.1, server operating systems—in the context of server/network computing—can be
said to “compete” with Microsoft’ s operating system because they serve as a platform for
applications running for the PC. Asaresult, Microsoft’s proposed anti-retaliation provision
would protect server operating systems from retaliation for supporting server capabilities which
facilitate use of the server as a platform for applications running “for” the PC. See Memorandum
Opinion, Parts111.B.3.a, 111.C.1.
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e.g., Barksdale 1 101; McGeady  87. Inresponse, Microsoft’s economic expert, Dr. Elzinga,
asserted that there is no need to protect against such threats. See Elzinga { 140. In thisregard,
Dr. Elzingareasoned that “if Microsoft is enjoined from retaliating, and potential targets are
aware of this, any threats would be empty.” Id. Inthe Court’sview, Dr. Elzinga expects too
much of third-partiesthat must do business with Microsoft. AsMr. Tiemann, explained, if an
industry participant feels intimidated by threats or veil ed threats, it will never take the action
necessary to test whether Microsoft would actually retaliate. See Tiemann §80. Accordingly,
the Court finds merit in Plaintiffs’ criticism of the failure of 8§ I11.F.1 of the SRPFJ to prohibit
Microsoft from threatening the same retaliation which is prohibited by that section.

B. Original Equipment Manufacturers (“OEMs”)

A ban on Microsoft’s ability to retaliate against other indugtry participants, namey
OEMSs, for their support of competing products will assist in securing the ability of industry
participants to support products which compete with Microsoft’s monopoly product. Borthwick
7161. A prohibition on retaliation against OEMs will also bolster the effect of the freedom
provided to OEMs in configuring Windows. Accordingly, both proposed remedies include
provisions which bar retaliation by Microsoft against OEMs for exercising the other options
provided inthe final judgment, as well as, in general terms, for supporting software that
competes with Windows or any aspect thereof. SPR § 8; SRPFJ§ III.A. In the absence of such
a ban, indugtry participants may bereluctant to engage in the very conduct which Microsoft was

found to have prohibited with anticompetitive practices.®®

19%3A1though liability was not clearly ascribed by the appellate court for this conduct, see
Memorandum Opinion, Part 11.B, it is noteworthy that Microsoft has a history of using threats
and retaliation as a means to coerce OEMsto prefer Microsoft products over non-Microsoft
products. See Findings of Fact 1 236 (finding that Gateway’ s refusal to switch internal useto IE
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In particular, 8 I11.A of Microsoft’s remedy proposal prohibits Microsoft from retaliating
against an OEM because that OEM is or is contemplating (i) supporting a product that competes
with Microsoft Platform Software, (ii) shipping a PC that includes both Windows and a
non-Microsoft operating system, or (iii) exercising any option or aternative under Microsoft’s
remedy proposal. SRPFJ 8 I11.A. The same section further limits Microsoft’s ability to
terminate a Windows operating system license unless the OEM has received two notices of
termination and an opportunity to cure. Id. The provisionislimited in that it authorizes
Microsoft to compensate an OEM commensurate with the absolute level of the OEM’ s support
of the Microsoft product or service. Id. By comparison, Plaintiffs offer § 8 of their proposed
remedy which, as discussed above, prohibits Microsoft from withholding any form of
consideration “based directly or indirectly, in whole or in part, on any actual or contemplated
action” by OEMs (and numerous other entities) to support a non-Microsoft offering or to
exercise any of the options provided under the remedy in thiscase. SPR § 8.

Microsoft’s criticisms of § 8 of Faintiffs’ proposed remedy apply equally with regard to
the manner in which § 8 regulates Microsoft’ s conduct toward OEMs. See supra Part I11.A.
Most apparent from the language of § 8 isthe fact that it covers “adverse” action taken by
Microsoft which bears no relation to Microsoft’s Windows operating system products and thus,
islargely unrelated to the monopoly market. See Elzinga 118 (incorporating 1 33-34 by

reference); Gates 11 176, 355. Moreover, 8 8 s ban on “adverse[]” actions will affect conduct

and stop shipping Navigator has resulted in the payment of higher prices for Windows by
Gateway than its competitors), 1 203 (“Microsoft threatened to terminate the Windows license of
any OEM that removed Microsoft’ s chosen icons and program entries from the Windows
desktop or the * Start’ menu. It threatened similar punishment for OEMs that added programs
that promoted third-party software to the Windows ‘boot’ sequence.”).
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beyond the parameters of “retaliation” as that word is commonly used. In short, aban on
adverse action is not the equivalent of a ban on retaliation. See Gates Y] 356-66; see also Tr. at
2525-28 (Mace). Asareault, 8 8 of Haintiffs’ proposed remedy threatens to prohibit vast
amounts of legitimate business conduct because it is crafted too broadly. Dr. Elzinga cautioned
that over-broad restrictions on Microsoft’ s business dealings would hinder pro-competitive
conduct. Tr. at 6749-52 (Elzinga) Paintiffs have not established that the breadth of § 8 is either
necessary or appropriate to achieve the goal of preventing Microsoft from retaliating against
third-parties for their support of competing products.

James Barksdale, former President and Chief Executive Officer of Netscape
Communications Corporation, Barksdale § 1, complains that the |atter portion of 8 I11.A of
Microsoft’s remedy proposal, which reserves Microsoft’s right to “provid[e] Consideration to
any OEM with respect to any Microsoft product or service where that Consideration is
commensurate with the absolute level or amount of that OEM’ s development, distribution,
promotion, or licensing of that Microsoft product or service,” is an exception which swallows the
rule. Barksdale 98. Citing to the slim profit margins under which OEMs function, a fact
acknowledged by Judge Jackson, Microsoft, 87 F. Supp. 2d at 39, Mr. Barksdd e argues that
because OEMs generally cannot afford to pass up even a slight reduction in the price for a
Windows license, to permit Microsoft to provide consideration or price reductions to OEMs for
carrying, supporting, or promoting the “middleware” portions of Microsoft’s operating sysem
products is tantamount to coercing the OEMs to carry, support, and promote these same
Microsoft products. Barksdale 1 98-99. Mr. Barksdale trandlates this allegedly effective

coercion into the capacity “to prevent rival middleware from being distributed through the OEM
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channel.” Id. 1 100.

Mr. Barksdde' s criticismin this regard fails to account for the fact that the appellate
court persigently declined to impose liability upon Microsoft for “ offering a cusomer an
attractive deal,” Microsoft, 253 F.3d at 68, even where this “ attractive deal” included the
payment of “bount[ies]|,” id. at 67, “ costly technical support[,] and other blandishments,” id. at
75 (quoting Findings of Fact Y 401), to industry participants for conduct which favors Microsoft
products. Id. at 67-68, 75. Additionaly, Microsoft’s economic expert Dr. Elzinga explained
without contradiction that the proviso in the latter part of 8 I11.A of Microsoft’s remedy proposa
IS necessary to preserve “an obviously beneficial and routine type of business practice.” Elzinga
1 141. Dr. Elzingatestified, by way of example, that were the Court to reject the above-
described proviso, “an OEM who shipped 10 percent as much Microsoft software as another and
consequently received only 10 percent as much marketing support could nonetheless claim
‘retaliation’ on atheory that the reason it received that level of marketing support was that it
shipped more non-Microsoft software in the relevant category.” Id. Hence, absent the exception
for “[c]onsideration commensurate with the absolute level of [an] OEM’ s devel opment,
distribution, promotion, or licensing,” practices like the one described above, which are not true
“retaliation,” might nevertheless be prohibited. 1d.; see also Tr. at 6766 (Elzinga) (“I think it is
within my competence to evaluate the merits of having the ‘nothing in this provision’ clause as
part of 111.A, because as an economist, | can see the importance of making explicit that Microsoft
and the OEMs can still engage in contracts where there are differences between OEMsthat are
commensurate with that OEM’s. . . input into the process. That to me seems procompetitive and

important to preserve.”).
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To require Microsoft to provide equal compensation to all OEMs in complete disregard
of the amount of support for Microsoft software products provided by the OEM would create an
absurd result. The alternative—a complete ban on the provision of compensation for support of
Microsoft products—s similarly absurd, as it prohibits routine, procompetitive business practices.
A better result is produced by a provision which permits such compensation, but limits the
permissible compensation to the absolute level of support for Microsoft products provided by the
OEM. On these grounds, the Court rejects Mr. Barksdale' s complaint.

One of Plaintiffs’ witnesses' central criticisms of 8 I11.F.1 of Microsoft’s remedy
proposal is repeated with regard to § 111.A, namely that threats of retaliation are not prohibited.
See, e.g., McGeady 11 88-89; Tiemann 1 80. The Court’s analysiswith regard to 8 I11.F.1 of
Microsoft’s remedy proposal is equally applicableto 8§ 111.A. Once again, the Court finds that
Plaintiffs make a sdient point, and the Court therefore rejects the Microsoft assertion that
protection from threats of retaliation is superfluous where the retaliation itself is prohibited. See
supra Part [11.A.

Michael Mace, Chief Competitive Officer of PAlmSource, Inc., awholly owned
subsidiary of Palm, Mace 1 1, levied criticism at both of the non-retaliation provisonsin
Microsoft’s remedy proposal, SRPFJ 88 111.A.1 and I11.F.1.a., arguing that the types of industry
participants that are protected against retaliation by Microsoft are too narrowly drawn. Mace
19 85-86. In particular, Mr. Mace expressed a concern that the parent company of hisemployer,
Palm, is not protected against retaliation. Id. 85. Mr. Mace' sbasis for this complaint is his
assertion that Palm’ s operating system, which is an operating system for handheld computing

devices, competes with Windows. Id. 1 86. The Court addressed the general underpinning for
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Mr. Mace' s assertion in the attached Memorandum Opinion, Parts111.B.3.c; I11.C.3, and rgected
such assertion based upon the conclusion that Plaintiffs have not established that the Palm

operating system competes with Microsoft’ s PC operating system, Windows.***

Moreover, Mr.
Mace' s argument in this regard contradicts his own view that handheld computing devices are, in
fact, distinct from personal computers and provide an “dternative platform” to that of personal
computers.’® Mace 1 12 (text and heading). Accordingly, the Court finds Mr. Mace' s repeated
criticism unavailing.

In summary, the Court finds that § 8 of Plaintiffs' remedy proposd, despite Plaintiffs
apparent intent to prohibit retaliation by Microsoft, as presently drafted, islikely to curtail a
significant amount of conduct which isnot truly retaliation. That conduct which exceeds the
parameters of retaliation is likely to be legitimate business conduct, the prohibition of whichis

without justification. The Court further finds that 8§ 8 of Plaintiffs’ remedy proposal, unlike

Microsoft’s proposed anti-retaliation provisions, 88 I11.A and 111.F.1, is not tailored to reflect the

1%Mr. Mace acknowledged that Palm does not manufacture or distribute an
Intel-compatible PC desktop operating system, nor any PC desktop operating system for that
matter. Tr. at 1858-59 (Mace). Mr. Mace did not testify that Palm manufactured middieware
with the potential to perform as a multi-purpose platform across multiple operating systems, nor
that there exists middleware which enables applications written for a handheld device to run on a
personal computer. See Memorandum Opinion, Part 111.B.3.c. Instead, Mr. Mace argued that
the handheld device has the capacity to supplant the personal computer as more applications
become available on handheld devices. See generally Mace 11 12-18. As such replacement of
products in the marketplace has not been shown to have an impact upon Microsoft’s monopoly
in the market for Intel-compatible PC desktop operating systems, what Mr. Mace describes is not
true competition with the Windows operating system. See Memorandum Opinion, Parts
[11.B.3.c, l11.C.3.

1%The Court observes that, notwithstanding Mr. Mace' s assertions as to what should be
deemed a“personal computer,” the definition of “personal computer” 8§ V1.Q of Microsoft’s
proposed remedy is consistent with Judge Jackson’ s treatment of personal computersin this
proceeding. See Findings of Fact 111, 3.
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monopoly market and, instead, addresses all segments of Microsoft’s business Likewise,
Plaintiffs’ proposed bar on “adverse” action would unjustifiably prohibit compensation for
OEMs which is commensurate with the OEM’ s absolute level of support for a Microsoft product.
Compensation of this sort has been shown to be a procompetitive practice which the appel | ate
court itself condoned. Lastly, the Court finds that industry participants will fed more securein
supporting products which compete with Microsoft’s monopoly product if, along with aban on
retaliation, the remedy prohibits threats of retaliation by Microsoft.
IV.  TERMINATION OF AN OEM’S WINDOWS LICENSE

In conjunction with its proposal to prohibit Microsoft’s ability to retaliate against OEMs
for their support of products that compete with Microsoft’s monopoly product, Microsoft’s
proposed remedy suggests arestriction on Microsoft’ s ability to terminate an OEM’s Windows
license. SRPFJ 8 III.A. Plaintiffs' proposed remedy contains a similar provision which would
also regulate Microsoft' s ability to terminate an OEM’s Windows license. SPR §2.a. Asthere
are few alternative PC operating systems presently available, to remain in business, an OEM
must license and distribute the Windows desktop operating system. Fama{21. A Windows
operating system license is necessary to the ability of an OEM to legitimately distribute
computers containing copies of Windows. Tr. at 1218 (Fama). Therefore, without the necessary
Windows license, an OEM would, in effect, be unable to continue selling PCs.

The necessity of the Windows license to OEM viahility gives Microsoft great leverage
over OEMs. Fama  22. Mr. Fama described afear, arising from the inescapabl e dependence

upon alicense from Microsoft, that Microsoft will terminate the necessary license and
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effectively put the OEM out of business.'® See Fama 1 52; see also Ashkin [ 142. The
provision of some degree of protection for OEMs against sudden termination of their Windows
license will free the OEMs from this fear and enable them to engage in competition in which
they might otherwise have been to fearful to consider.

Specifically, Microsoft’ s proposed remedy prohibits Microsoft from terminating an
OEM'’ s Windows license without first having given the OEM reasonable notice of the reasons
for the proposed termination and opportunity to cure. SRPFJ 8 111.A. Where Microsoft has
provided two or more such notices, even if the breach has been cured, Microsoft may
immediately terminate the license. Id. While similar, the comparable provision in Plaintiffs
proposed remedy provides that Microsoft may only terminate a Windows license for “good
cause” and specifies that Microsoft may not do so without giving notice of the breach and an
opportunity to cure. SPR § 2.a. The rather absurd effect of this provision in Plaintiffs' proposed
remedy isthat it would prohibit Microsoft from terminating a Windows license, even where the
licensee is persistently in material breach, so long as the licensee cures the breach within the
specified period. 1d.; see also Tr. at 1258-60 (Fama). Such a circumstance would, of course, be
detrimental to Microsoft’ s ability to enforce valid provisions in its licenses and, thereby, the

ability to protect itsintellectual property from misuse. See Tr. at 1258-60 (Fama).

1%Mr, Fama attempted to illustrate this fear by reference to Gateway’ s receipt, in asingle
day, of four notices of termination of alicense agreement with Microsoft. Fama 153; Pl. Exs.
1243-46 (all filed under seal). Mr. Fama's exampleisof limited relevance, as the notices of
termination did not concern Windows or any part thereof, but instead concerned a separate
Microsoft product. Tr. at 1260-62 (Fama). Moreover, the notices merely notified Gateway of its
violation and demanded that Gateway cure the violation or face termination of the license. See
Pl. Exs. 1243-46 (all filed under seal). Notably, Mr. Fama did not deny that Gateway, wasin
fact, in breach of the license, nor did Mr. Famaoffer any evidence of bad faith on Microsoft's
part in issuing the notices. Tr. at 1261-62 (Fama). Ultimately, no license was terminated as a
result of the notices referenced by Mr. Fama. Id. at 1262.
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Mr. Fama of Gateway, whose complaints are echoed by various other of Plaintiffs
witnesses, complained that the limitation in Microsoft' s remedy proposal on Microsoft’ s ability
to terminate an OEM’ s Windows operating system license is insufficient to protect OEMs from
Microsoft’s use of atermination threat asatool for coercion. See Fama 11 49-50; see
also Ashkin 9 142; Barksdale § 101. Mr. Fama argued that Microsoft’s proposed provision,
unlike the comparable portion of Plaintiffs proposed remedy, does not require a“material
breach” before Microsoft may terminate an OEM’ s Windows license, and hence, Microsoft may
terminatefor amere“ministerial” breach. Fama § 50-51. Asthe Windows operating system
licenses are essential to the viability of an OEM, a persi stent fear that Microsoft may cancel the
licenses for anon-material breach™” may have achilling effect on an OEM’ s willingness to
engage in any action which displeases Microsoft, such as the promotion of software which
competes with Windows or a Windows component. Fama {56. Mr. Fama's complaint in this
regard ignores the fact that both remedy proposals would prohibit Microsoft from cancelling a
Windows license in response to an OEM’ s support for a competing product, or for any other
reason inconsistent with the other terms of the final judgment. See SPR § 8; SRPFJ§ II1.A.
Accordingly, the Court finds that the “good cause” requirement proposed by Plaintiffsislargely

redundant of other proposed protections.

19"The Court observes that Mr. Fama' s testimony refers only to a“material breach,”
despite the fact that the comparable provision in Plaintiffs' remedy proposal, 8 2.a, does not
include any requirement of materiality, but instead requires “good cause” for termination. Inthis
regard, Mr. Fama appears to have conflated the concept of “good cause” with the separate and
distinct concept of a*“material breach.” This conflation is again reflected in Plaintiffs Proposed
Findings of Fact. See, e.g., Pl. Prop. Findings of Fact 410. The concept of “good cause’ is
broader than that of “material breach.” For example, a company which discontinues a particular
product line has “good cause” to terminate its supply contract, despite the absence of a“ material
breach.”

241



V. OTHER PARTICIPANTS IN THE ECOSYSTEM
A. Agreements Limiting Support for Competing Products

The appellate court imposed liability upon Microsoft for its First Wave Agreements
inasmuch as they extracted a promise from ISV s to “refrain from distributing to Windows users
JVMsthat complied with Sun’s standards’ and the corresponding promise that the ISVswould
create their Java applications to be reliant upon the Windows-specific VM. Microsoft, 253 F.3d
at 75 (quoting Findings of Fact 1 401). Although the didrict court “did not enter precise
findings as to the effect of the First Wave Agreements upon the overall distribution of rival
JVMs,” the appellate court agreed with the district court that the exclusionary effect of the
agreements was significant. /d. Microsoft offered no procompetitive justification for this
portion of the First Wave Agreement. /d. at 76.

To remedy this finding, both parties propose injunctive provisions which prohibit
Microsoft from entering into agreements predicated upon a promise by an ISV to refrain from
taking action to advance the development of software which will compete with Microsoft
platform software. In general, a prohibition on Microsoft’ s ability to extract promises from ISVs
not to support software platforms which compete with Microsoft’ s PC operating system products
will promote the ability of non-Microsoft software platforms to develop and compete with
Microsoft’s PC operating system products.

Section 11 of Plaintiffs’ proposed remedy proffers a complete ban on all agreements that
exchange consideration for a promise to refrain from “devel oping, licensing, promoting or

distributing any Operating System Product or Middleware product competitive with any
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Windows Operating System Product or Microsoft Middleware Product.” SPR § 11.'® The
substantial counterpart to this provision is § I11.F.2 in Microsoft’s proposed remedy. Like § 11
in Plaintiffs’ proposed remedy, 8§ I11.F.2 of Microsoft’s proposed remedy prohibits Microsoft
from entering into agreements predicated on a promise not to support competing software.
Microsoft’s proposed remedy, however, is substantially more circumscribed, asit only limits
agreements between Microsoft and 1SV srelating to a“ Windows Operating System Product,” as
that term is defined in Microsoft’s proposed remedy. SRPFJ 8§ 111.F.2. In addition, this portion
of Microsoft’s proposed remedy permits agreements wherein Microsoft limitsan 1SV’ s support
for competing software “if those limitations are reasonably necessary to and of reasonable scope
and duration in relation to a bona fide contractual obligation of the ISV to use, distribute or
promote any Microsoft software or to devel op software for, or in conjunction with, Microsoft.”
Id.

Microsoft, through the testimony of its witnesses, complains vigorously that § 11 of
Plaintiffs’ proposed remedy is overly broad and will prohibit legitimate competitive behavior,
and Plaintiffs correspondingly complain that 8 111.F.2 of Microsoft’s proposed remedy istoo
narrowly drawn and contains significant exceptions. In particular, Microsoft, through the
testimony of its witnesses, complains that § 11 of Plaintiffs' remedy impinges upon Microsoft’s
ability to enter into routine “work-for-hire” agreements with ISVs. See, e.g., Gates 1 384. Under

atypical “work-for-hire” arrangement, Microsoft hires an ISV to create software for Microsoft

1%8gtrikingly Smilar to § 11 of Plaintiffs’ proposed remedy is § 6.a, which prohibits
Microsoft from entering into agreements “in which another party agrees, or is offered or granted
consideration to . . . restrict its development, production, distribution, promotion or use of
(including its freedom to set as a default), or payment for, any non-Microsoft product, service,
feature or technology.” SPR 8§ 6.a. Plaintiffs do not offer testimony which distinguishes the
specific effect of § 6.afrom § 11 in their proposed remedy.
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according to particular Microsoft specifications, and when the software is complete, Microsoft
retains full ownership of the resulting “work-for-hire” code. Id. In many instances, Microsoft
will include the resulting code in its own products. /d. In conjunction with such an agreement, it
IS not uncommon for Microsoft to provide the ISV with access to Microsoft’ s source code and
other intellectual property in order to facilitate the creation of the new software. Id. This mode
of “outsourcing” software design isfacilitated by an agreement that the ISV’ s employees who
worked on the project would be prohibited, for a reasonable period of time, from developing for
the benefit of Microsoft’s platform competitors software similar to the work-for-hire project. Id;
see also Elzinga § 142.

Plaintiffs do not dispute that such “work-for-hire” arrangements would be prohibited by
8 11 and notably, Plaintiffs economic expert, Dr. Shapiro, conceded that by doing so, 8§ 11 of
Plaintiffs’ proposed remedy would likely deter procompetitive business agreements. See Tr. at
3290-91 (Shapiro). For thisreason, Plaintiffs economist refused to endorse 811 asan
economically beneficial remedy in thiscase. Id. The testimony offered by Plaintiffs’ fact
witnesses in support of 8 11 is cursory and, therefore, unpersuasive. See, e.g., Barksdale 141,
Richards 11 2, 209; Tiemann 1 125. None of this testimony specifically explains the justification
for prohibiting clearly procompetitive conduct. In short, Plaintiffs have failed to provide
evidence which indicates that the benefit to be gained by § 11 of their proposed remedy
outweighs the potential harm which will likely result from the elimination of a significant
amount of legitimate business conduct.

Conversely, Plaintiffs criticize 8 111.F.2 of Microsoft’ s proposed remedy on the grounds

that it does not go far enough in remedying the clearly established anti competitive conduct.
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Plaintiffs first complain, through testimony such as that of Mr. Barksdale, that the exception in
§ 111.F.2 which permits the kind of “work-for-hire” agreements discussed above has the capacity
to nullify the restrictive portion of the provision. Barksdade 114 (“ This exception means that
Microsoft is permitted to do precisely what the first part of [8] 111.F.2 says Microsoft cannot
do—to enter into a contract with an ISV that requires the ISV to use, distribute, or promote
Microsoft software and to limit its use, distribution, or promotion of non-Microsoft software.”).
Mr. Barksdd e s reading of this provision overstates the parameters of the exception and fails to
take note of the significant fact that an acceptable limitation on an ISV’ s support for competing
productsis permissible only where such limitation is “reasonably necessary . . . and of
reasonabl e scope and duration in relation” to the work-for-hire agreement with Microsoft.
SRPFJ § I11.F.2. Beyond his misguided reading of § 111.F.2, Mr. Barksdale did not offer any
explanation for why Microsoft should be limited in its ability to enter into “work-for-hire”
agreements, which would be permitted pursuant to § 111.F.2 of Microsoft’s proposed remedy.
Mr. Richards, on behalf of Plaintiffs, offered the same unsupported criticism as Mr. Barksdale
and, likewise, failed to explain the benefit to be derived by competition from a severe limitation
on Microsoft’s ability to enter into “work-for-hire” and similar agreements. Richards 1 209.

In the absence of the exceptionin §111.F.2 of Microsoft’s remedy proposal, observed Dr.
Elzinga, “it would be difficult or impossible for Microsoft to enter into lawful joint ventures
relating to platform software.” Elzinga § 142. Joint development agreements in the software
industry typically provide that the parties to the agreement will not develop, promote or
distribute products that compete with the products being jointly developed and/or marketed. See

Elzinga 1 142; Jones 1 128. Such limitations are often necessary to enable beneficial commercial
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transactions to occur, Elzinga § 142, as they provide the parti cipants to the agreement some
assurance that their contributions to the joint venture will not be turned against them. Jones
11128. Aseven one of Plaintiffs’ witnesses admitted, legitimate joint development programs
advance innovation and benefit competition. See Ashkin 1 132; see also Elzinga § 142; Jones
1128.

Mr. Barksdd e also complained about the scope of § 111.F.2 of Microsoft’s proposal,
noting that Microsoft’ s ability to enter into agreementsis limited only with regard to agreements
related to a“Windows Operating System Product” as that term is used in Microsoft’ s proposed
remedy. Barksdale 1 115. Mr. Barksdale interpreted the provision to mean that what “Mi crosoft
could not accomplish using inducements related to Windows, it could still accomplish using
inducements related, for example, to Internet Explorer.” Id. Mr. Barksdde' s complaint in this
regard is based upon a misunderstanding of the use of the term “Windows Operating System
Product” inthe SRPFJ. “Windows Operating System Product” as defined in Microsoft’s
proposal includes |E and any other so-called “middleware” functionality which is distributed as
part of the products known as Windows 2000 Professional, Windows XP Home, Windows XP
Professional, and all of their successors. SRPFJ 8§ VI.U; see also Tr. at 5212 (Jones).
Accordingly, the Court rejects Mr. Barksdal€' s above-described complaint.

In sum, thereis little disagreement that a remedy which curtails Microsoft’ s ability to
enter into agreements wherein another industry participant agrees not to support any products
competitive with Microsoft’s monopoly product will foster competition. The Court finds,
however, that a prohibition drawn too severely will hamper Microsoft’s incentive to enter into

joint venture, joint services, and work-for-hire agreements. These agreements have been shown,
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without dispute, to be valuable tools for the industry and beneficial to competition and, therefore,
should not be discouraged.

B. Exclusive Agreements

L Independent Software Vendors (“ISVs”) and Original Equipment
Manufacturers (“OEMs”)

Asthefindings of liability with regard to Microsoft’ s agreements with ISVsand Apple,
which isboth an ISV and an OEM, Microsoft, 253 F.3d at 71, in conjunction with the First Wave
Agreements, are predicated upon the First Wave Agreements’ effect of exclusivity, Microsoft,
253 F.3d at 75-76, both remedy proposals offer provisions which curtail substantially
Microsoft’s ability to enter into agreements that include an exclusivity provision. Microsoft’'s
remedy proposes ageneral limitation on Microsoft’s ability to enter into exclusive agreements
relating to “Microsoft Platform Software” not only with ISVs and OEMs, but also with 1APs,
ICPs, and IHVs. SRPFJ§ 111.G.1. Similarly, Plaintiffs' remedy proposal includes aprovision
which would ban Microsoft from entering into contracts in which ancther party agreesto
“distribute, promote or use any Microsoft product, service, feature or technology exclusively or
inaminimum percentage.” SPR 8§ 6.c. In contrast to the corresponding provisionin Microsoft’s
remedy proposal, however, the provision in Plaintiffs' proposed remedy is meant to eradicate
Microsoft’s use of exclusivity in any aspect of the corporation’s contracting, whether or not
related to its operating system products. 7d.

Plaintiffs have not offered testimony specific to 8§ 6.c of their proposed remedy. In fact,
Plaintiffs presented only very limited testimony from three witnesses regarding § 6 in general.
Mr. Richards of Real Networks testified broadly that “ Section 6 . . . contains an unconditional

ban on exclusive dealing that is widely drawn to extend to the setting of defaults and restrictions
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on the use of redistributable code.”*® Richards { 195. Similarly, Mitchel Kertzman, the Chief
Executive Officer of Liberate Technologies, a company which supplies interactive television
software, Kertzman 1 1, testified that 8 6 “broadly prohibits any Microsoft exclusive contracts,
including those to ‘ distribute, promote or use any Microsoft product or service, feature or
technology exclusively or in aminimum percentage.’” Id. 158 (quoting SPR 8 6.c). The only
justification for this admittedly broad provision was offered by Plaintiffs’ economist, Dr.
Shapiro, who testified that “the broad language of Provision #6 should help make it more easily,
and effectively, enforceable.” Shapiro § 167. Dr. Shapiro could not, however, endorse § 6 as
written without noting that the provision “could be narrowed so that it does not cover agreements
wholly unrdated to Micrasoft Platform Software.” Id. n.147. Upon further inquiry Dr. Shapiro
acknowledged that the unnecessary breadth of § 6 rendered the provision inconsistent with his
view, as an economist, of the principles which should guide the crafting of aremedy in this case.
Tr. at 3655-59 (Shapiro). The sum of this testimony is wholly inadequate to explain the need
for, and usefulness of, aremedy provision which would ban many legitimate and likely
procompetitive contracts in markets unrelated to Microsoft’s monopoly in the market for Intel-
compatible PC operating systems. See id.; see also Gates 1 338-52; Murphy 1 237.

The closest counterpart to § 6 of Plaintiffs' remedy proposal is § 111.G.1 of Microsoft’s
proposed remedy, which prohibits Microsoft from entering into agreements that require fixed-
percentage or exclusive distribution, promotion, use, or support of “Microsoft Platform

Software.” SRPFJ§111.G.1. The general prohibition extends beyond ISVs and OEMs and

19pjaintiffs’ remedy proposal uses the term “redistributable code,” but does not define
theterm. SPR 8§ 6.b. “Redistributable code” is understood to be the code that Microsoft
distributes separately from its Windows operating system in order to update portions of the
operating system. See Tr. at 5166-67 (Jones).
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thereby extends beyond the specific liability findings entered in thiscase. Murphy 1173. The
provision excepts from this prohibition “ agreements in which [the third party] agreesto
distribute, promote, use or support Microsoft Platform Software in a fixed percentage whenever
Microsoft in good faith obtains a representation that it is commercidly practicable for the entity
to provide equal or greater distribution, promotion, use or support for software that competes
with Microsoft Platform Software.” SRPFJ 8§ 111.G.1. For example, SRPFJ 8§ 111.G.1 would
permit an agreement with a particular Web site to offer 100 percent of its music content in
Microsoft’s media formats because such an agreement would not limit the site’ s ability to offer
the content in other formats aswell. Elzinga 1 132. Such contracts, testified Dr. Elzinga, are
unlikely to have an exclusive effect. 1d.

Both Mr. Barksdale and Mr. Richards raised concerns that, if imposed, the exception in
8 111.G.1 would undercut the effectiveness of the provision and would enable Microsoft to
foreclose channels of distribution through the use of fixed percentage agreements. See Barksdale
1117; Richards  196. In particular, Mr. Richards intimated that the “commercidly practicable”
representation provision in 8 111.G.1 is problematic, because Microsoft, as a powerful
monopolist, can forcefully obtain such arepresentation. Richards 196. Thiscomplaint, of
course, ignores the requirement that Microsoft obtain the representation in “good faith.” SRPFJ
8111.G.1. Were Microsoft to take any action, whether subtle or overt, to improperly induce the
“commercially practicable” representation required by §111.G.1, it would violate the “ good
faith” provision in the remedy proposal and render the representation ineffective for compliance
with the proposed decree. /d.

Taking a different tack, Mr. Barksdal e contended that the “commercially practicable
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portion” of § 111.G.1 of Microsoft’'s remedy proposal is “rather meaningless’ because it requires
only a*“representation” and does not affect whether the entity will, in fact, “provide equal or
greater distribution, promotion, use or support for software that competes with Microsoft
Platform Software,” SRPFJ§111.G.1. Barksdale 117. In response, Dr. Elzinga observed that
an 1SV’ s provision of such arepresentation indicates that a fixed percentage agreement will not
have any exclusive effect. See Elzinga §132. AsMr. Barksdale's complaint failsto explain the
benefit to competition to be derived from a ban on fixed percentage agreements which do not
have an exclusive effect, the Court rejects Mr. Barksdal€' s criticism on this point.

Mr. Barksdd e further complained about the latter portion of 8 I11.G of Microsoft’s
remedy proposal, which permits Microsoft to enter into bonafide joint ventures or joint
development agreements with third-party industry participants wherein such third parties agree
not to compete with the object of the joint venture. Barksdale 116. Aswith Mr. Barksdale's
criticism of §111.F.2, the Court observes that Mr. Barksdale failed to explain the benefit to be
derived by limiting Microsoft’s ability to enter into legitimate joint venture agreements. Asthe
Court observed previoudly, limitations on athird party’ s distribution or use of competing
software are often necessary to enable beneficial commercial transactions to occur and are not
unusual in the context of abona fide joint development or joint services agreement. Elzinga
1 142; Gates 1 383; Jones ] 128. Thereisinsufficient evidence to support afinding that a
complete ban of all such joint ventures would benefit competition.

Mr. Richards raises a concern that a proviso at the end of § 111.G of Microsoft’s proposal
threatens to nullify the prohibition in § 111.G.1 on exclusive deals. See Richards 198. The

relevant portion of Microsoft’s proposed remedy provides that “[t]his section does not apply to
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any agreements in which Microsoft licenses intellectual property in [sic] from athird party.”
SRPFJ§ 111.G. Although he did not criticize the general principle that Microsoft should be
permitted to include an exclusivity provision in conjunction with the license of intelectual
property, Mr. Richards, observing that “[m]any software dealsinvolve the licensing of
intellectual property as amatter of course,” tedtified that Microsoft could utilize this exception to
“legitimize any deal in which intellectual property islicensed by Microsoft from athird party,
even if itisavery small or incidental part of the overall transaction.” Richards Y 198.

The proviso in the latter part of § 111.G ensures that Microsoft is not discouraged from
licensing third-party software, which is conduct that is beneficial to competition. However, Mr.
Richards makes a salient point that, as written, § 111.G may be readily circumvented by the
gratuitous inclusion of alicense of third-party intellectual property in an agreement so as to
avoid the restrictions that 8 111.G would otherwise impose. Microsoft does not proffer any
testimony which explans the necessity of such a broadly drawn exceptionin 8 111.G. AsMr.
Richards testified, the exception can be narrowed so as to prevent Microsoft from evading the
restrictions imposed by the earlier portion of the provision.

As the Court concluded with regard to agreements that limit competition, discussed
above, a prohibition on agreements containing a term of exclusivity will benefit competition,
provided that such a prohibition addresses only those agreements with an actual effect of
exclusivity. Moreover, there are undoubtedly instances where ajoint development agreement or
license of intellectual property is appropriately accompanied by aterm of exclusivity. Such
exclusive terms are often the norm in the industry and have not been shown to have adetrimental

effect upon competition. Accordingly, the Court finds that such agreements should be preserved,
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and even encouraged.

2. Internet Access Providers (“LAPs”)

In the case of | APs, the appellate court condemned Microsoft’ s contracts which extracted
from |APs a promise of exclusivity—meaning a promise to refrain from and/or sharply limit
promotion or distribution of a non-Microsoft browser, in exchange for prominent placement of
the IAP s product in the configuration of Microsoft’s Windows operating system. Microsoft,
253 F.3d at 68-71. To remedy thisfinding, in general terms, the parties propose similar
injunctive provisions specifically aimed at Microsoft’s use of valuable placement on the desktop
in conjunction with exclusionary contracts. Plantiffs offer § 6.e of their remedy proposal, which
provides that Microsoft may not enter into agreements “in which another party . .. [is] granted
consideration to[,] . . . in the case of an agreement with an AP or ICP, distribute, promote, or
use a Microsoft product, service, feature or technology in exchange for placement with respect to
any aspect of a Microsoft Platform Product.” SPR § 6.e. Microsoft’s remedy proposal suggests
language which prohibits Microsoft from entering into any agreement with “any |AP or |CP that
grants placement on the desktop or elsewhere in any Windows Operating System Product to that
AP or ICP on the condition that the IAP or ICP refrain from distributing, promoting or using
any software that competes with Microsoft Middleware.” SRPFJ§111.G.2.

Because of the broad definitions used in Plaintiffs' proposed remedy, 8§ 6.eisnot limited
to the placement of icons and the like within the Windows operating system products, but
concerns placement in virtually any Microsoft software product. See SPR 8§ 6.e; Gates 1 352. As
aresult, contends Microsoft, “Section 6.e would make it much harder for [APs and ICPs to

obtain promotional opportunitiesin awide range of Microsoft software products.” Gates  352.
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Again, Plaintiffs' economist, Dr. Shapiro acknowledged the unnecessary breadth of § 6 and its
inclusion of products and markets unrelated to the liability in thiscase. Tr. at 3655-59 (Shapiro).
Based on this fact, Dr. Shapiro conceded that 8 6 did not comport with his expert view of the
principles which should guide the crafting of aremedy inthiscase. Id. Notably too, § 6.e of
Plaintiffs remedy proposal does not contain any reference to exclusivity or other forms of
limiting competition. SPR § 6.e. Instead, the provision simply identifies a particular form of
consideration—placement on the desktop—with which Microsoft may not trade. Plaintiffs have
not offered sufficient evidence to justify the breadth of this particular provision in their remedy
proposal.

As noted above, §111.G.2 of the Microsoft’ s remedy proposal addresses Microsoft’s use
of placement on the desktop in conjunction with exclusionary agreements. Like the pertinent
portion of Plaintiffs’ proposal, Microsoft’s proposed remedy extends beyond agreements with
| APs and includes agreements with ICPs aswell. Unlike Plaintiffs' proposal, however, §111.G.2
of Microsoft’s remedy proposal prohibits the use of placement on the desktop as consideration
only in agreementsin which the lAP or ICP promises not to promote, distribute, or use software
which competes with “Microsoft Middleware.” SRPFJ§111.G.2. In thisregard, the provision
does not completely prohibit Microsoft from offering placement in a Windows product as
consideration, but focuses instead upon those agreements which werefound to have a substantial

anticompetitive effect.° In short, § 111.G.2 appropriately addresses the finding of liability

HOMr. Richards, of RealNetworks, assertsthat § 111.G.2 of Microsoft’s proposed remedy
is flawed because it does not extend its terms to software developers. Richards 210. Mr.
Richards argues that the provision would not stop Microsoft from offering an ISV placement on
Windowsfor the ISV’ s software on the condition that it refrain from promoting middleware that
competes with a Microsoft offering. Id. Mr. Richard's criticism, though technically accurate,
ignores the fact that such agreements, because they condition consideration on refraining from
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against Microsoft for entering into exclusive agreements with | APs regarding the placement of
icons on the desktop, but the provision does not unnecessarily curtail legitimate competitive
behavior.
VI. DISCLOSURE OF APIs AND COMMUNICATIONS PROTOCOLS

Both proposed remedies include provisions mandating that Microsoft disclose certain
technical information for purposes of enabling interoperation. The term or concept of
“interoperation” can apply both to the exchange of information and/or services between two
different devices, as well as to the exchange of information and/or services between two different
software programs running on the same device. Neither side maintains that the interoperability
disclosures which appear in the two competing proposals are directly related to the imposition of
liability. Rather, the disclosure provisions are aimed at the broader goals of unfettering the
market and restoring competition.

A. Plaintiffs’ Disclosure Proposal

Plaintiffs’ interoperability-related provision is substantially more broad in scope than the
comparable portions of Microsoft’s proposed remedy. Compare SPR 8 4, with SRPFJ § 111.D-E.
Plaintiffs’ proposed remedy mandates the disclosure of “all APIs, Technical Information and
Communication Interfaces” used by Microsoft to enable interoperation between any Microsoft
application and Microsoft Platform Software on the same personal computer; each Microsoft
Middleware Product and Microsoft Platform Software on the same personal computer; and each
Microsoft software program ingtalled on any type of computing device, including personal

computers, servers, handheld devices, and set-top boxes, and the Microsoft Platform Software

supporting a competing product, would be prohibited pursuant to § 111.F.2 of Microsoft’s
proposed remedy. See infra Part V.A; Tr. at 6753-54 (Elzinga).
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installed on any of these devices. SPR 8 4. Most notable from even acursory review of § 4 of
Plaintiffs’ proposed remedy is the fact that it mandates disclosures relating to interoperation
between software which is not part of the Windows operating system and a number of non-PC
devices. See Gates  296; Madnick 1 148-49, 151. This Court addressed, as a preliminary
matter, the relevance of these non-PC devicesto the instant proceeding and concluded that, with
one significant exception, these non-PC devices bear little relevance to the instant proceeding
and, therefore, will not be addressed in the remedy. See Memorandum Opinion, Parts111.B.3,
[11.C. Nevertheless, the Court examines the impact of any portions of § 4 of Plaintiffs’ proposed
remedy which survive the Court’s preliminary determination as to the scope of the remedy.
Asthe Court observed earlier, the definition in Plaintiffs’ proposed remedy of “Microsoft
Middleware Product” appears to include amost every Microsoft software product, without
regard to the relationship of such software to Microsoft’s PC operating system. See SPR 88 4;
22.x; see also Memorandum Opinion, Part [11.B.2.b. Plaintiffs incorporate the definition of
“Microsoft Middleware Product” into the definition of “Microsoft Platform Software.” SPR §
22y. Asaresult, the requirement in 8§ 4 of Plaintiffs' remedy proposal that Microsoft document
and disclose the technical information that enables interoperation between a* Microsoft
Middleware Product” and “Microsoft Platform Software” effectively requires Microsoft to
document and disclose information relating to the exchange of services between virtually any
two pieces of Microsoft software which run on aPC. Gates 1 296; Madnick 1 148-49, 151.
Addressing only this aspect of § 4 of Plaintiffs' proposed remedy, the breadth of the definition in
Plaintiffs’ proposal would require Microsoft to disclose vast amounts of its intellectual property

across product lines unrelated to the relevant market in this case. See Gates 1 281, 294-302;
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Madnick 9 152.

The breadth of these disclosuresis reinforced, and expanded, if possible, by Plaintiffs
definition of “interoperate.” Section 22.q of Plaintiffs' proposed remedy defines “interoperate’
to mean “the ability of two products to effectively access, utilize, and/or support the full features
and functionality of one another.” SPR § 22.g. Asthis Court found in the attached
Memorandum Opinion, Part 111.B.3.a, the term “interoperate” is understood generally asthe
ability to exchange information and to use the information that has been exchanged. See
L edbetter 7 65; Madnick §46. Implicit in the term, asit is commonly used in the industry, is the
concept that interoperability encompasses a continuum, rather than an absol ute standard. See
Madnick 46, Tr. at 7108-09 (Bennett); Tr. at 5782-83 (Madnick); Tr. at 5477 (Short); see also
L edbetter 11 65-66; Tiemann 1 179. Faintiffs definition of “interoperate” describes an
aspiration of perfect interoperation, see Tr. at 5480-83 (Short), which does not exist in most
contexts, particularly in a heterogeneous context. See Madnick Y 86-89.

The concept evoked by Paintiffs definition of “interoperate” equates interoperability
with “interchangeability.” Madnick 1 86; see also Gates § 305; Tr. at 3229 (Appel) (“[T]he
disclosure [in § 4] would be helpful in making thingsthat are . . . functional substitutes for the
Microsoft platform software.”); Tr. at 7111-12 (Bennett) (“Well, if you read, it says. Effectively,
access, utilize and/or support the full features and functionality of one another. That, to me,
taken in its entirety, which isthe only way | can consider this definition, means the ability to
clone.”); Tr. at 2930-31 (Schwartz) (“| believe that [the definition of ‘interoperate’ and its usein
Plaintiffs’ remedy proposal] is designed to enable the creation of substitutes.”). The definition of

“interoperate” in Plaintiffs’ remedy proposal servesto further Plaintiffs apparent goal of
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enabling “drop-in” or “plug-in” replacements for Microsoft’ s products, or portions thereof.
Madnick 9 86; see also Tr. at 3229-31, 3168-75 (Appel); Tr. at 2930-31 (Schwartz). Pursuant to
Plaintiffs’ definition of “interoperate,” a Windows client would not be “interoperable” with a
non-Microsoft server unless Microsoft’s competitors have the information necessary to ensure
that their server operating systems can provide Windows clients with every service that a
Microsoft server operating system provides. Madnick 1 86; see also Gates 1 305. If the
definition of “interoperate” includes the ability to use all of the features that are in a Microsoft
system on athird party’ s system that has not yet implemented those features, the expectation
would be that Microsoft has to provide sufficient information to enable the third party to develop
in its own product an implementation of the features in the Microsoft system. Tr. at 5483
(Short); see also Tr. at 3229-31 (Appel); Tr. at 2930-31 (Schwartz).

Thiskind of “interchangeability” exceeds the normal industry usage of the term
“interoperae.” See Madnick 11 86-90. The presently existing lack of interchangeability of
products reflects “a host of technical and business factors on both the vendor-and customer-side
of the equation.” Id. 191. From atechnical perspective, the fact that there are many different
ways to accomplish any given task means quite basically that different vendors will often
accomplish the same task, however complex, in a different manner, such that the differing
solutions are not typically interchangeable. Id. 192. From a business perspective, thereisan
incentive to develop a product with features that are distinct from other products, such that the
new features appeal to consumers and generate sales. Id. 1 93. In addition, differencesin
consumer demand often lead to the creation and success of a product with strengths and

weaknesses different from those of another product. Id. 11 93-94. Uniformity in features among
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the products of various firms and complete interchangeability defeat these aspects of
competition. Id.

If implemented, the consequences of § 4 would be substantial and far reaching, such that
the disclosures required under § 4 would enable the cloning of Windows. Gates 11 285, 289; Tr.
at 6027-28 (Madnick). A “clone’ isa piece of software that replicates the functions of another
piece of software, even if that replication isaccomplished by something other than the literal
repetition of the same source or binary code. Madnick 1 160. “Clone” is not necessarily a
technical term, but it can be described as action which makes one piece of software function
identically to, or fully replicate, another piece of software without copying the precise code to
enable that function. Madnick {1 33, 160. Cloning is typically accomplished through reverse
engineering, meaning studying the functionality of the other products and attempting to produce
products that have similar functionality. Tr. at 6027 (Madnick).

The most obvious negative consequence of a provision which facilitates the cloning of
Microsoft’s technology is that it reduces Microsoft’s incentive to innovate. Plaintiffs own
economic expert, Dr. Shapiro, acknowledged that the mandated rel ease of technology can have
the undesirable side effect of reducing the monopolist’s return on innovation. Shapiro 92. Dr.
Shapiro went on to say that he did not think that the remedy imposed in this case should enable
the cloning of Microsoft’stechnology. Tr. at 3321 (Shapiro). However, Microsoft presents
ample testimony illustrating that the mandatory disclosuresin 8 4 of Plaintiffs’ proposed remedy
will have precisely that undesirable effect.

Microsoft’ s intellectual property isone of its primary assets. See Elzinga f 104; Gates

19 124-25; Murphy § 221; see also Tr. at 3329 (Shapiro). Microsoft does not appear to have

258



substantial assets in theform of factories or natural resources, traditional revenue drivers of “old
economy” firms, Microsoft, 253 F.3d at 49. In fact, Mr. Gates testified that Microsoft does not
have any physical assets which he considersto be “important” to the success of the company.
Gates 1 124. Instead, Microsoft’s products consist amost entirely of information Microsoft
creates—" primarily instructions to microprocessors on how to perform variousfunctions” /d.
Absent protection for intellectual property, there exists little reason to invest in developing
software. Gates 1 126; see also Frei 124, Ulmer § 21.

Enabling cloning isawindfall for competitors. See Elzinga 1 85-86; Tr. at 3478
(Shapiro). Even absent literal copying of software code, software innovations devel oped by one
firm can be implemented by competitors writing their own code* Gates 1 127. The more
information one firm has about a competitor’' s product, the easier it isto replicate the key
features and other innovations of the product. 7d.; see also Bennett §117. The broad API
disclosures required by § 4 would likely provide other software companies with the equivalent of
the blueprints not only to the Windows operating system for PCs, but also to the server version
of Windows. Gates 1 289; see also Tr. at 3168-75 (Appel). Once provided with the equivalent
of the blueprints for Windows, competitorswould havelittle trouble, and comparatively less
cost, writing their own implementation of everything valuable in Windows, including the
capabilitiesit provides to developersviaAPIs. Gates {1 289-90; Tr. at 3168-75 (Appel).

In the software industry, some information about competitors' productsis available and

other information is protected by intellectual property laws. The mandated disclosuresin § 4 of

Mplaintiffs computer science expert, Dr. Appel, coyly avoids the cloning issue by
utilizing the term “copy” in histestimony. Appel 11199-100. Asa“clone,” meaning areplicate
functiondity, can be created in the absence of literal copying, Dr. Appel’s selective word choice
serves only to obscure the issue.
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Plaintiffs’ proposed remedy (and the related enabling provisions) would enable Microsoft’s
competitors to clone many features without violating intellectual property laws. See Elzinga
1186. Competitors could thus develop products that implement Microsoft’ s Windows technology
at afar lower cost since they would have accessto al of Microsoft’s research and devel opment
investment. Gates 1 124-27, 289-90. Moreover, technological advancement would be largely
simplified for Microsoft’ s competitors because it is comparatively easier to mimic al the
functionality rather than to create something new. Gates 11289-90. Inthislight, 8 4 of
Plaintiffs’ proposed remedy is exposed as an intellectual property “grab” by Microsoft’s
competitors. Elzinga {1 85. Such a“grab” has been shown to assist competitors by relieving
them of the costly burden of reverse engineering and new innovation, far more than has been
shown to advance competition.

Plaintiffs economic expert, Dr. Shapiro, acknowledged that Microsoft has alegitimate
interest in protecting against a technology grab and that such an interest should be protected. Tr.
at 3315 (Shapiro). Although Dr. Shapiro, in his direct testimony, endorsed the notion of API and
communications protocol disclosures because such disclosures would assist the performance of
networks with non-Windows servers and Windows clients and would facilitate the platform
capabilities of cross-platform middieware and server operating systems, see Shapiro 1 145-51,
184, he did so without any real understanding of what 8 4 of Plaintiffs’ remedy proposal would
entail in practice, Tr. at 3314-15 (Shapiro). Dr. Shapiro acknowledged Microsoft’s “interest” in
protecting against the “misapproprialfion]” of itstechnicad information and conceded a complete
inability to understand the effect of 8 4 of Plaintiffs’ remedy upon that “interest.” Id. at 3315.

Indeed, seeming somewhat aware of the significant ambiguitiesin Plaintiffs' remedy proposal,
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Dr. Shapiro envisioned a kind of ongoing negotiation between the parties regarding the
implementation of 8§ 4 of Plaintiffs' proposed remedy in practice. /d. at 3317-18. Further, Dr.
Shapiro viewed 8§ 4 as a mere extension of the type of disclosures already made by Microsoft as
part of its usual course of business, Shapiro 11 147-48, and could not envision or understand the
depth of change which would be required by the extremely broad disclosures required by § 4 of
Plaintiffs remedy proposal, Tr. at 3314-15 (Shapiro). Thislack of understanding rendered Dr.
Shapiro wholly unable to value the quantum of intellectual property which Microsoft would be
required to relinquish as aresult of § 4 of Plaintiffs’ remedy proposal. Tr. at 3320-22 (Shapiro).
Dr. Shapiro' s lack of economic analysis of § 4 renders uncontroverted the analyses of Drs.
Elzinga and Murphy, who concluded that § 4 of Plaintiffs' remedy proposal works an
expropriation of substantial amounts of Microsoft’s intellectual property whichis harmful to
both consumers and competition. Elzinga 1 113; Murphy Y 219-21; Tr. at 4028, 4059-60
(Murphy).

Beyond the clearly negative economic consequences of § 4, the disclosures mandated by
8 4 of Plaintiffs' proposed remedy will have significant negative effects on Microsoft’s
technology. Thereisno dispute that it is presently Microsoft's practice to publish APIs after
they have been tested and where they have broad applicability. See Shapiro § 148; see
also Borduin 11 35-37; Frei 1 19; Gates 1 99; Hofstader 1 58; Short §27. Likewisethereislittle
dispute that Microsoft chooses not to publish APIs where the interfaces are unstable. See
Shapiro 1 148. Reliance upon such interfaces has the potential to cause third-party software not
to work or Windows to crash. Frei §25; Gates ] 323; Hofstader 1 59; Madnick 1 153. Itisa

well-understood rule in the industry that once an API is published, the software devel oper
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publishing the interface guarantees a certain result when it iscalled with certain parameters such
that it cannot be substantially altered without effectively “breaking” applications which rely on
the API. See Short | 8; see also Bennett 1 92-93; Madnick 1 153; Tr. at 4214-15 (Borduin); Tr.
at 174-76 (Green).

Because of thisrule, not every interface in a particular software product is “published.”
Instead, it is common to implement two versions of an interface, a private interface for “trusted”
software components, meaning the components that are known to behave in a particular manner,
and a public interface for “untrusted” components that are not presumed to be so well behaved.
Bennett 191. In this model, trusted components are typically other parts of the operating
system, while untrusted components are more likely third-party programs, such as applications,
written to call upon operating system services. Id. f191-92. One of Microsoft’s computer
science experts, Dr. John Bennett, explained in this framework:

[S]ystem calls that directly access critical operating system components would

typically be part of the private interface; system calls that indirectly access critical

operating system componentsin arestricted manner would typically be part of the
public interface. One of the advantages of this approach to software development

isthat theinternal details of data representation are hidden from the user of that data

representation. The operating system developer is free to make changes to this

internal data representation as long as the external interfaces relied upon by third
parties are preserved. There is aso an advantage to having information about the
private interface be closely held. [If the number of modules using the private
interface is small, it is easier to make changes in the private interface in order to
improve system performance or reliability, or to add new functionality.

Once published, it is difficult to change the public interface used to access
operating system services. Thisisbecause programmerswho have written code that

relies on that public interface expect it not to change. Significant changes to the

publicinterface may even necessitateacompleterewriting of theoriginal application

program, a costly and time-consuming undertaking.

Bennett 11 92-93; see also Jones § 108. The computer science experts that testified in this case

universally agree that the broad disclosure of purely unpublished, or “internal,” interfacesisa
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dangerous undertaking because of the potential to destabilize applications and the operating
system. See Bennett 1 93-94; Madnick 1 153; Tr. at 3179-80 (Appel). Furthermore, the broad
disclosure of internal interfaces eliminates the operating system designer’ s ability to alter the
interface, which in turn will impede product flexibility and innovation. See Madnick {1 153.
Lastly, anumber of witnesses agreed that the broad disclosure of internal interfaces, as enforced
by examination of Microsoft’s source code, SPR § 4.c, could pose a substantial threat to the
security and stability of Microsoft’s software. Allchin § 39; Bennett 1Y 100, 139-40; Gates
1326; Tr. at 4639-43 (Gates); see also Tr. at 1555-56 (L edbetter).

Microsoft is not unusual in that it maintains internal interfaces, Tr. at 1555-56
(Ledbetter), nor is the number of such undisclosed interfaces unusual. Madnick 153. Section 4
of Plaintiffs’ proposed remedy would mandate that the documentation and disclosure of a vast
number of Windows' internal interfaces."> Bennett 1 96; Gates 1 323; Madnick 1152. The
Court heard extensive technical testimony detailing why such aresult is highly undesirable.
Moreover, the lone economist to endorse § 4 of Plaintiffs’ proposal did so pursuant to the
misconception that the provision would “ not require Microsoft to publish unstable, internal
APIs” Shapiro 1 148. Given this evidence, the Court finds that the broad disclosures, including
the disclosure of internal interfaces, advanced by Plaintiffs pose arisk of substantial harm not
only to Microsoft, but to other participantsin the industry, as well as to consumers.

Having concluded that there are substantial, negative consequences which are likely to

result from the broad disclosures required pursuant to 8 4 of Plaintiffs remedy proposal, the

"2The disclosure provisions in Microsoft’s remedy proposal, § 111.D, would result in the
documentation disclosure of some interfaces which are presently “internal” or undisclosed but
plainly this disclosure would not be of a quantum comparable to that associated with Plaintiffs
remedy proposal. See Jones ] 107.
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Court turnsits attention to whether the justification proffered for requiring such disclosures as
part of aremedy in this case outweighs this harm. Plaintiffs economic expert advances the
“parity principle”’ asthe economic rationale underlying the disclosures. Shapiro §122. The
parity principle posits that information should be shared to ensure that a non-Micraosoft product
interoperates with Windows as effectively as does a Microsoft product. See id. 11 122, 139.
“Applying the parity principle,” argues Dr. Shapiro, “will clearly improve the performance of
non-Microsoft middleware, to the benefit of consumers and, thus, make it easier for innovative
middleware to lower the applications barrier to entry.” Id. § 146.

The “parity principle” advocated by Dr. Shapiro is borrowed from the
telecommunications context. Tr. at 3680 (Shapiro). In tha context, for example where “there
has historically been a monopolist controlling local telephone service,” pursuant to the “parity
principle,” long distance carriers are ensured equal access to “whatever services’ thelocal
carrier providesto its own “long distance arm.” Id. Dr. Shapiro noted that the “ parity principle’
in the telecommunications context applied as part of aregulatory scheme, rather than a context
of “pure antitrust.” Id. at 3681. Although Dr. Shapiro borrowed his guiding economic principle
from another field, he offered little testimony to explain why such borrowing was appropriate.
Dr. Shapiro’s explanation provided, in full, that “herein aremedy phase we are putting in some
rules that are not completely dissimilar to regulatory rules.” Id. at 3681.

Despite his certainty that application of the “parity principle” is appropriate in this case,
Dr. Shapiro was unabl e to assess the “competitive effects and consumer welfare effects, to
understand exactly what the operation of [the ‘parity principle’] in practice is going to mean, not

just for Microsoft, but for Microsoft’s customers, for Microsoft’s competitors, and for the
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marketplace asawhole” Tr. at 3315 (Shapiro). This uncertainty exists despite Dr. Shapiro’s
own acknowledgment that the “remedy ultimately should be judged based on itsimpact on
consumers.” Shapiro  49.

Defendant’ s economic expert, Dr. Elzinga, disputed that the “ parity principle” isan
appropriate guide to the parameters of aremedy inthiscase. Elzinga 1 50-52; Tr. at 6868
(Elzinga). Dr. Elzingatook the view that the principles applicable in the field of public utility
regulation were unlikely to be particularly appropriate for application to the software industry,
which presentsits own unique dynamics. Tr. at 6868 (Elzinga). Dr. Elzinga expressed concern
that adherence to the “ parity principle’” would result in amassive regulatory regime. /d. Such a
regime threatens to place thejudiciary in arole for which it is not well-suited. United States v.
Paramount Pictures, 334 U.S. 131, 163 (1948) (noting that aremedy which “involvels] the
judiciary in the administration of intricate and detailed rules’ is undesirable because “[t]he
judiciary isunsuited to affairs of business management . . . .").

Given the testimony of all of the economic experts, the Court cannot conclude that the
parity principleis appropriately applicable to this case. Most troubling isthe lack of explanation
for why a principle which has been applied in the field of telecommunications is appropriate for
consideration in the software market, which is more often noted for its unusual features than for
its similarity to other markets. Compounding this concern isDr. Shapiro' sinability to foresee
the precise manner in which the principle would operate. In at least one regard, the disclosure of
APIs, for example, Dr. Shapiro’s assumption that disclosures made pursuant to the “ parity
principle” would not require Microsoft to disclose internal interfaces has been shown to be

erroneous. Given these concerns, the Court cannot subscribe to the “ parity principle” asthe
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appropriate guide for aremedy in this case.

Aside from the now-rejected “ parity principle,” Plaintiffs have not offered any other
justification for the creation of a market wherein Microsoft’ s technologies, or portions thereof,
can be cloned by competitors so asto enable the ready substitution of these cloned technol ogies
for the Microsoft technologies. Jonathan Schwartz, Chief Strategy Officer for Sun
Microsystems, Inc. (*Sun”), Schwartz 1, testified that Sun adheres to a business model wherein
competing companies produce multiple implementations of a standard set of Sun APIs. Tr. at
2931 (Schwartz). Mr. Schwartz testified that the disclosures required by § 4 of Plaintiffs remedy
proposal were intended to implement just such amodel for Microsoft' sAPIs. Id. Similarly, Dr.
Appel testified that the purpose of enabling the creation of functional substitutesisto permit the
sale of “plaform software to a user who might have otherwise bought the Microsoft platform
software,” because the functional substitute “could run the set of applications that the end-user
wantsto run.” Tr. at 3229 (Appel). Neither witness, however, nor any witness with economic
expertise, testified that there exists any economic justification for enabling the creation of
functiona substitutes (clones) of Microsoft’s technology. Indeed, Plaintiffs' own economic
expert, Dr. Shapiro, expressly rejected the creation of functional substitutes as an appropriate
goal for theremedy inthis case:

| would not favor remedies in this case permitting rival operating systemsto clone

Windows or to copy the Windows source code. . . . [M]y refusal to support such

remedies. . . flowsfrom my view that permitting the cloning of Windowswould go

beyond “restoring competition” in the monopolized market.
Shapiro 87 (footnote omitted). In sum, Plaintiffs have not established that the creation of

functiona substitutes of Microsoft technology in avariety of product markets, as implemented

through § 4 of Plaintiffs remedy proposal will enhance competitionin the monopolized market in
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any way.

B. Microsoft’s Disclosure Proposals

Microsoft’ s proposed interoperability disclosures are two-fold. Section 111.D of
Microsoft’s remedy proposal requires Microsoft to make disclosures of “APIs and related
Documentation that are used by Microsoft Middleware” which are to be used “for the sole
purpose of interoperating with a Windows Operating System Product.” SRPFJ8111.D. Section
[11.E of Microsoft’s remedy proposal mandates that Microsoft disclose “for the sole purpose of
interoperating or communicating with a Windows Operating System Product . . . any
Communications Protocol thatis. . . (i) implemented in a Windows Operating System Product
installed on aclient computer, and (ii) used to interoperate, or communicate, natively
(i.e., without the addition of software code to the client operating system product) with a
Microsoft server operating system product.” SRPFJ§I11.E.

“Communications protocols,” asthat term is used in the computing industry, refersto the
rules for the transmission of information between different systems or devices. See Appel 1 54;
see also id. 1 55; Gates 1 101; Ledbetter § 31; Tr. at 170 (Green); Tr. at 5498 (Short). A protocol
can be comprised of several layers, with the lower layers providing simple, low-level, basic
services, and the upper layers repackaging the lower-layer services into higher-level, more
complex and detailed services. Appel 54. By using communications protocols supported in
Windows, or other communications protocols that devel opers can add to Windows, viathe
installation of software, information can be exchanged between Windows-based PCs and
computers running other operating systems. Gates  102.

“Native” communication is one of at least five basic approaches to achieving
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interoperability between Windows client operating systems and non-Microsoft server operating
systems. Short 35. Native means without the addition of software codeto theclient. Tr. a
975, 1146 (Tiemann); see also Short 11 36-38. Hence, where communication between a
Windows client and a particular server is native, there is no additional software code running on
Windowswhich is necessary to the communication. Likewise, where a particular
communications protocol is “supported natively,” the implication isthat the device can
communicate or interoperate with another device using that protocol without the addition of
software to assist in the communication.

Despite Microsoft’sinclusion of 88 111.D and I11.E in its remedy proposal, Microsoft
presented the testimony of Dr. Elzingathat the inclusion of the provisions merely reflects the
“give-and-take” of Microsoft’s settlement with the United Statesin United States v. Microsofft,
No. 98-1232 (D.D.C.). Elzinga{ 138. In contrast to this“party line,” however, Dr. Elzinga
acknowledged that the provisions in Microsoft’s remedy which concern interoperaion are
“designed to look forward to restore a middleware threat” to Microsoft’s PC operating system
dominance and “to ensure a level of interoperability between clients and servers that would . . .
restore, promote, enable that threat to be effectuated in the marketplace, but . . . without
requiring Microsoft to give up al of itsintellectual property.” Tr. at 6873 (Elzinga).

Beyond their general complaints that Microsoft’ s proposed remedy does not accomplish
the cloning enabled by Plaintiffs’ remedy proposal, Plaintiffs’ witnesses criticized § I11.E of
Microsoft’s proposed remedy more specifically based upon the view that the disclosures which
are required by Microsoft’s proposed remedy are unjustifiably limited to native communication

with a Microsoft server operating system product. See, e.g., Schwartz § 165; Tiemann 184. As
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the Court recounted above, “native’” communication, means communication that is accomplished
without the addition of software code to the client. In other words, where Windows provides
“native” support for a particular communications protocol, no additional software must be added
to the operating system in order to enable interoperation between the Windows client and the
server. See Tr. at 1146 (Tiemann). Mr. Tiemann testified that he is awvare of only limited
instances where Windows communicates natively with aserver. Tiemann  184. Of course,
where the communication is not “native” it does not exclusively involve a Windows client and a
Microsoft server, but incorporates another software product that is added to run on “top” of
Windows. See, e.g., Tr. at 1155-56 (Tiemann) (discussing communication between Microsoft’s
“Outlook” software product installed on a Windows client and a“ Microsoft Exchange Server”).
Underlying the disclosure of technology which enables interoperation in a network
context is the theory that the alternative platform provided by a non-Microsoft server operating
system will not develop into a platform threat if it is unable to interoperate well with Windows
clients. See Shapiro § 144 (treating server operating systems as “middleware”). Because
Microsoft can ensure successful interoperation between Windows clients and its own server
operating systems, the disclosure of the protocols used for such interoperation will enable
similarly successful interoperation between Windows clients and non-Microsoft server operating
systems. Id. 145. However, where software code is added to Windows to achieve
interoperation with Windows servers, the means of interoperation no longer involves the
capabilities of the monopoly product—the PC operating system, but instead involves some other
software product which runs on Windows, but is not part of Windows itself. In thislight, the

limitation to “native” interoperation in 8 |11.E appearsto flow directly from arecognition of the
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fact that Microsoft’ s anticompetitive behavior in this caseis tied to its monopoly in acarefully
defined market, rather than to some more general dominance in the broader software industry.
Finaly, Plaintiffs’ witnesses were critical of Microsoft’s proposed disclosure provisions
because the Microsoft remedy proposal does not define “interoperate.” See, e.g., Barksdale
11 133; Pearson 1/ 67; Richards 191; Tiemann 179. The concerns raised in this context derive
from the fact that interoperation generally encompasses a continuum. See Memorandum
Opinion, Part [11.B.3.a. AsMr. Barksdale testified, for example, there is a concern that
Microsoft will not recognize all portions of the continuum in determining what information to
disclose pursuant to 8 111.D and E. See Barksdale 1133. Withregard to § 111.D of Microsoft’s
proposal, the term “interoperate” is used to circumscribe the appropriate use for which the
technical information must be disclosed, and therefore, the term is not central to Microsoft’s
understanding of its obligations under that provision. SRPFJ§111.D; Tr. at 6128 (Poole). The
obligationsimposed by § 111.D are determined by the definition of “API,” whichisprovided in
Microsoft’s remedy proposal. SRPFJ§ 111.D; Tr. at 6128 (Poole). With regard to § 111.E,
Microsoft’s proposal includes a concise definition of “interoperate” in its text, stating that
Microsoft shall make available communications protocols used to “interoperate, or
communicate,” with a Microsoft server operating system product. SRPFJ§ III.E. Thisuseof a
basic definition incorporates the continuum of what is reasonably understood in the industry to
constitute “interoperation.” See Tr. at 7110 (Bennett). This continuum, of course, stops short of
requiring the type of perfect interchangeability connoted by Plaintiffs' definition of
“interoperate.” See Madnick 1186, 88. Based on the foregoing, the Court finds the criticism of

the absence of a definition of the term “interoperate” in Microsoft’ s remedy proposal to be
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without merit.**®
VII. ENABLING LICENSES

Both remedy proposals contain provisions which address the issue of licenses and
appropriate royalties for the use of intellectual property released pursuant to the dictates of the
remedy inthiscase. Not surprisingly, however, the two proposals are polar opposites in the way
they resolvetheissue. Pursuant to § 15 of Plaintiffs' remedy proposd, “all intellectua property

rights owned or licensable by Microsoft that are required to exercise any of the options or

3The vast majority of Plaintiffs’ criticismsof § 4 are rendered irrelevant by the Court’s
ruling regarding the scope of the remedy, see Memorandum Opinion, Part [11.B-C. Plaintiffs
offer one additional, very narrow criticism of 8 I11.D of Microsoft’s proposed remedy, however,
which is not addressed by the Court’s rulings on the issue of the scope of the remedy. This
criticism rests upon the assertion that, at present, Microsoft will not be required to make
disclosures of APIs relied upon by the most recent version of the Windows Media Player, which
was included with Windows XP. Richards 1 87. This criticism arises from the fact that, despite
itsinclusion in Microsoft’s most recent version of the Windows operating system, Windows
Media Player XP (also known as Windows Media Player 8.0) has not been distributed separately
from Windows. Asaresult of the definition of “Microsoft Middleware,” see Memorandum
Opinion, Part I11.B.2.a.iv, complain Plaintiffs, the APIs which permit “Windows Media Player”
to interact with other portions of Windows do not fall within the API disclosure requirementsin
Microsoft’ s proposed remedy.

In the Court’ s view, this criticism overstates the issue. The fact that Microsoft has not
yet distributed Windows Media Player XP separately from Windows XP will not excuse
Microsoft from providing API disclosures with regard to the APIs used by the separately
distributed code from Windows Media Player 7.0 to interact with Windows 2000 Professional.
As afactud matter, Windows Media Player X P uses essentially the same interfaces to
interoperate with Windows X P that Windows Media Player 7.0 uses to interoperate with
Windows 2000 Professional. Poole I 75. Microsoft is dready in the process of identifying those
interfaces for disclosure. Id. Microsoft’s Vice President of Media Platforms, Will Poole, id. 1,
testified that Microsoft will “distribute the next major version of [Windows Media Player],
code-named the * Corona player,” separately from the rest of the Windows operating system.” Id.
1 76. The“Coronaplayer,” which will be called Windows Media Player 9.0, is the successor to
both Windows Media Player 7.0 and Windows Media Player XP. Id. Mr. Poole testified that the
commercia release of Windows Media Player 9.0 will occur during the second half of this year.
Id. By virtue of its separate distribution, the APIs rdied upon by Windows Media Player 9.0 to
interact with Windows would have to be disclosed pursuant to 8 [11.D. 7d. §77. Based upon this
testimony, there appears to be little, if any, impact flowing from the fact that Windows Media
Player XP has not been distributed separately from Windows XP.
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aternatives provided” under the Final Judgment are to be licensed on aroyalty-free basis. SPR
§ 15. Incontrast, § I11.1 of Microsoft’s remedy proposal requires that the intellectud property
rights “required to exercise any of the options or alternatives expressly provided to them” under
the Final Judgment must be licensed pursuant to “reasonable and non-discriminatory” terms.
SRPFJ§111.1. Therefore, 8 I11.1 leaves open the possibility that Microsoft may charge a
“reasonable and non-discriminatory” royalty for such licenses. Id. Both proposed provisions
can be viewed as “enabling provisions’ in that they serve to ensure that the other provisonsin
the remedy function as expected. See Tr. at 3292-93 (Shapiro).

It is undisputed that one of Microsoft’s primary assets, probably its primary asset, isits
intellectual property. Elzinga Y 104; Tr. at 3329 (Shapiro). Indeed, as noted earlier, Mr. Gates
testified that Microsoft does not have any physical assets which he considers “important” to the
success of the company. Gates 1 124. Royalty-free licensing would divest Microsoft of
intellectual property assets without the provision of compensation to Microsoft. Elzinga Y 104.
Plaintiffs economic expert, Dr. Shapiro concedes that any forced divestiture of assetsisa
structural remedy. Tr. at 3328-29 (Shapiro); see also Elzinga Y 104. Section 15 is an unusual
structural remedy in that it does not provide Microsoft with any compensation for itsforced
relinquishment of assets. See Elzinga § 104.

In his direct testimony, Dr. Shapiro did not offer an opinion with regard to § 15 of
Plaintiffs’ remedy. Tr. at 3292-93 (Shapiro). When asked, Dr. Shapiro indicated that he viewed
§ 15 of Plaintiffs’ proposed remedy as an “important enabling provision” which “did not have a
life of itsown.” Id. at 3293. Dr. Shapiro explained that the provision existed so asto prevent

Microsoft from having “the ability to inhibit [the] proper operation [of other remedial
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provisions| through certain terms and conditions of intellectual property licenses.” Id. In
addition to Dr. Shapiro’s testimony regarding 8 15, Plaintiffs present the testimony of three
industry participants. Mr. Richards of Real Networks offered the rational e that the royalty-free
nature of the license would “ensure that Microsoft cannot use royalty schemes to thwart the
development of middleware capable of lowering the applications barrier to entry.” Richards
1110. Mr. Schwartz from Sun, though he did not offer any independent justification for the
denial of royalty payments to Microsoft, attempted to bolster Mr. Richards’ view by noting that
“Microsoft does not typically charge anything for licenses of APIs and protocols, as opposed to
software products.” Schwartz § 141. Finally, Larry Pearson, Associate Director of Product
Design and Strategic Marketing for SBC Operations, Inc.,*** Pearson 1, observed quite
basically that the royalty-free nature of § 15 would be useful to competitors because it makes
competition with Microsoft less costly. 7d. 1 89.

Neither Dr. Shapiro, nor any of the other witnesses who offered testimony regarding
§ 15, explained why the mandate of non-discriminatory and reasonable license terms provided in
8 111.I of Microsoft’s remedy proposal was insufficient to accomplish Dr. Shapiro’s goal of
preventing Microsoft from imposing terms and conditions upon its intellectud property licenses
which would inhibit the effectiveness of the other remedy provisions. In fact, none of Plantiffs
witnesses explained the manner in which competition would be enhanced by royalty-free
licenses of Microsoft’sintellectud property. In contrast, the testimony makes very clear tha

Microsoft’ s competitors stand to benefit greatly from royalty-free licenses.

H4SBC Operdtions, Inc. is awholly-owned subsidiary of SBC Communications Inc.
Pearson 1 1
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VIII. SECURITY EXEMPTION
Just as § 111.I of Microsoft’s remedy proposal and 8§ 15 of Plaintiffs' proposed remedy
can be viewed as enabling provisions, 8 I11.J of Microsoft’s remedy proposal servesasimilar
enabling purpose.> Pursuant to § 111.J.1 of Microsoft’s remedy proposal, Microsoft isrelieved
of its obligations to “document, disclose or license [portions of APIs or Documentation or
portions or layers of Communications Protocols| to third parties” where such documentation,
disclosures, or licenseswould “compromise the security of a particular installation . . . of anti-
piracy, anti-virus, software licensing, digital rights management, encryption or authentication
systems.” SRPFJ§111.J. Concomitantly, § 111.J.2 entitles Microsoft to place certain conditions
onitslicenses of “any API, Documentation, or Communications Protocol related to anti-piracy
systems, anti-virus technologies, license enforcement mechanisms, authentication/authorization
security, or third-party intellectual property protection mechanisms of any Microsoft product.”
Id. 8111.J.2. Pursuant to § 111.J.2 Microsoft may condition alicense on the requirement that the
licensee:
(a) has no history of software counterfeiting or piracy or willful violation of
intellectual property rights, (b) has a reasonable busness need for the API,
Documentation or Communications Protocol for a planned or shipping product, (c)
meets reasonable, objective standards established by Microsoft for certifying the
authenticity and viability of itsbusiness, (d) agreesto submit, at itsown expense, any
computer program using such APIs, Documentation or Communication [sic]
Protocolsto third-party verification, approved by Microsoft, to test for and ensure
verification and compliance with Microsoft specifications for use of the API or
interface, which specifications shall be related to proper operation and integrity of
the systems and mechanisms identified in this paragraph.

Id. Thisprovison, observed Dr. James Allchin, Group Vice President for Platforms at

Microsoft, Allchin § 1, enables Microsoft to protect the security of computer installations by

13pjaintiffs’ remedy contains no substantial counterpart to § I11.J of the SRPFJ.
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addressing “three major security concerns, all of which pose serious problems for both Microsoft
and its customers: (i) hackers; (ii) viruses, and (iii) piracy.” Id. 1 17; see generally Allchin 11
18-38. That hackers, viruses, and piracy pose substantial security concerns to Microsoft and
consumersis not disputed.

Dr. Allchin explained Microsoft’s view that “[s]ecurity mechanisms must walk a careful
bal ance between being open for review and being secret to protect specific information.”
Allchin 120. Inthisregard, Dr. Allchin acknowledged, as Plaintiffs’ witnesses have asserted,
Appel 11122; McGeady 1 71-72, 74-77, that “many ‘eyes examining the specification of a
security protocol or areference implementation of that protocol will eventually lead to a better
protocol.” Allchin §20. Dr. Allchin, however, insisted that there is another “side of the
balance” which dictates that non-disclosure of the “ specifics of the implementation of a security
mechanism” is also agood practice. Allchin{21. Asan example, Dr. Allchin pointed to
Microsoft’s Digital Rights Management (DRM) systems, wherein a “standard or proprietary
algorithmisimplemented in an ‘ obfuscated’ way to protect digital content.” Allchin §27. In
this modd, the encoding format may be widely known, while the algorithms and keys used to
decode that data remain secret. /d.

Plaintiffs witnessescriticized § 111.J of Microsoft’s remedy proposd largely because
they disagree with Dr. Allchin’s and Microsoft’s philosophical approach to security. Steven
McGeady, aformer software developer and Vice President of Intel Corporation, McGeady {1,
who testified on behalf of Plaintiffs and in opposition to § I11.J of the SRPFJ, stated:

Itiswell understood inthe software industry that Microsoft’s security system relies

on the secrecy of the underlying APIs and protocols. If this secret is discovered,

either by a software hacker or through other means, the security of tens or hundreds
of millions of computer systemsis compromised. In my experience in developing
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security and authentication protocols, it is rarely advantageous to employ this type
of “security through obscurity” mechanism.

Id. 176. Mr. McGeady instead advocated amodel of security which Microsoft acknowledges,
but to which Microsoft does not adhere exclusively. Id.; Allchin 21 “The most secure
information systems,” testified Mr. McGeady, “do not rely on the secrecy of the APIs or
protocols, but rather rely on the underlying mathematicd algorithms—algorithms that are
available inthe public domain.” McGeady  74. PlaintiffS computer science expert echoed this
preference, asserting that “[t]he best and most prevalent method for achieving secure
communication is public disclosure of the APIs and communications protocols underlying a
security algorithm in conjunction with the issuance of private authentication keys.” Appel 1 122.
In thisregard, Dr. Appel testified that exceptions from disclosures, even the broad disclosures
mandated by Plaintiffs proposed remedy, would not be necessary to protect “the security of a
properly designed computer software or system.” Appel 128 (emphasis added).
Notwithstanding this testimony, Mr. McGeady acknowledged that “Microsoft is correct” that
there are instances in which disclosure of certain algorithms will defeat security. McGeady  77.
Dr. Appel testified that 8§ 11.J.1 of Microsoft’s proposed remedy is broader than
necessary, Appel 126, and that if broadly interpreted, the provision could “exempt Microsoft
from disclosing interfaces that are needed for interoperation based on technicdly unjustified
‘security’ issues,” id. 1128. Dr. Appel’sfear that Microsoft will rely upon “unjustified
‘security’ issues’ ignores the language of the provision. As Dr. Allchin noted repeatedly,
8 111.J.1 protects from disclosure only that information which “would compromise the security of
aparticular installation . . . of anti-piracy, anti-virus, software licensing, digital rights

management, encryption or authentication systems.” SRPFJ § 111.J.1 (emphasis added); Tr. at
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6451, 6459, 6466 (Allchin). The provision will not excuse disclosures based upon hypothetical
concerns of a security compromise. SRPFJ 8 111.J.1. If the “security issue” istruly unjustified,
Microsoft will not be able to claim, much less establish, that release of the particular information
“would compromise” security. SRPFJ 8 111.J.1. Having heard the testimony with regard to
§111.J.1, the Court finds that Microsoft presents a legitimate concern with regard to protecting
security and that there isinsufficient evidence to establish that § 111.J.1 is more broadly drawn
than appropriate.

Plaintiffs’ witnesses also criticized § 111.J.2 of Microsoft’ s proposed remedy, asserting
that it would enable Microsoft to discourage or delay disclosures required in other portions of
Microsoft’s remedy proposal. See generally Shapiro 1 195; Barksdale 1 136. The Court finds
these criticisms to be vague and speculative. Plaintiffs' own economic expert acknowledged that
the inclusion of the “some checks,” such asthosein §111.J.2, is“reasonable.” Shapiro 1 195.
Absent more, the criticisms advanced by Plaintiffs' witnesses are insufficient to engender a
conclusion that § 111.J.2 undermines the affirmative obligations imposed in the remainder of
Microsoft’ s remedy proposal.

IX. TERM OF THE DECREE

The parties offer limited evidence on the subject of the proper term for the remedial
decreeinthiscase. Plaintiffs economic expert, Dr. Shapiro, testified that the “current strength
and likely durability of Microsoft’s monopoly” counselsin favor of “arelatively long” term for
the remedy. Shapiro 1203. Thislengthy term, argued Dr. Shapiro, is appropriate because, in the
presence of network effects, entry into the market for Intel-compati ble PC operating systems

“may well occur through a multi-stage process.” Id. 1 204; Tr. at 3415 (Shapiro). Dr. Shapiro
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asserted that a decree which curtails Microsoft’ s ability to stifle competition in the monopolized
market for a substantial amount of time will provide the necessary assurances to industry
participants that attempts at entry into the market are worthwhile and will not be hampered by
Microsoft. See Shapiro 1 204; Tr. at 3415 (Shapiro). Based upon these assertions, Dr. Shapiro
opined that five yearsis an insufficient amount of time in which to encourage competition in the
monopolized market. See Shapiro § 204; Tr. at 3415 (Shapiro). Despite his conviction that more
than five years is appropriate to permit new “technologies. . . to evolve,” Dr. Shapiro did not
offer any basis for a determination as to what number of years, if not five, would be more
appropriate. Tr. at 3415-16 (Shapiro) (“I don’t know how to say it really, whether five isthe
right number or eight or ten. . .. [T]enisaround number. | can't say that its obviously better
than eight.”).

Notably, in his assessment of the appropriate term of the conduct restrictions imposed by
this Court, Dr. Shapiro did not allude to the undisputed fact that the pace of development in the
relevant industry is exceedingly rapid. In stark contrast, Dr. Murphy, one of Microsoft's
economic experts, based his assessment of the appropriate term for aremedial decree almost
entirely upon the rapid pace of development and change in the industry. Murphy 242. Dr.
Murphy observed that it isexceedingly difficult to anticipate the nature of the “important issues’
in the industry five years from now, let aloneten. /d. Mr. Gates echoed this view, observing the
dramatic change in the PC industry in the past ten years and predicted that the industry will
experience still greater change in the ten years to come. Gates 1 463.

Based upon this testimony, the Court finds that Dr. Shapiro’ s ultimate conclusion that

fiveyearsisinsufficient isflawed in that it does not take into account the unusually rapid pace of
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changeinthisindustry. See Shapiro 1203. Dr. Shapiro correctly articulates a primary goal of
the remedial decree—to foster competition—and appropriately raises the concern that the network
effects™® at play in the relevant market will make that goal difficult. See id. However, the
network effects upon the relevant market do not necessarily outweigh consideration of the rapid
pace of change in the industry. Indeed, Dr. Shapiro does not appear to have balanced thetwo in
reaching his determination as to the appropriate term of the remedial decree. See id.
Conversely, Dr. Murphy does not appear to have considered entirely the interaction between
network effects and the rapid pace of technological development, and so, histestimony alsois
flawed in this limited respect. See Murphy {1 242. In thisregard, the evidence regarding the
propriety of afive-year term rests in equipoise, and there is a dearth of evidence regarding the
imposition of some term other than afive-year term.
X. OTHER PROVISIONS IN PLAINTIFFS’ REMEDY PROPOSAL

Plaintiffs’ proposed remedy includes a number of provisions for which thereisno
substantial counterpart in Microsoft’ s proposed remedy. In this portion of the opinion, the Court

examines the factual testimony offered for and against the imposition of each such provision.

18Judge Jackson explained network effects as follows:
Consumer demand for Windowsenjoyspostivenetwork effects. A positive network
effect is a phenomenon by which the attractiveness of a product increases with the
number of people using it. The fact that there is a multitude of people using
Windows makes the product more attractive to consumers. Thelargeinstalled base
attracts corporate customers who want to use an operating system that new
employeesarealready likely to know how to use, and it attractsacademic consumers
who want to use software that will allow them to sharefiles easily with colleagues
at other ingtitutions.
Findings of Fact 1 39. The appellate court referred to this phenomenon as the “ chicken-and-
egg” situation: “This‘chicken-and-egg’ situation ensures that applications will continue to be
written for the already dominant Windows, which in turn ensures that consumers will continueto
prefer it over other operating systems.” Microsoft, 253 F.3d at 55.
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A. Plaintiffs’ Proposed Remedy §8§ 12, 14

In addition to 8§ 15 of Plaintiffs’ proposed remedy, Plaintiffs have proposed two other
injunctive provisions that have the direct and indirect effect of divesting Microsoft of its
valuable intellectual property assets. See SPR 88 12, 14. Section 12 of Plaintiffs’ proposed
remedy requires Microsoft to “disclose and license all source code for al Browser software.” /d.
§ 12. Plaintiffs’ witnesses referred to this provision as amandatory “ open-source” of IE. When
software is* open-sourced,” the source-code for the software is made publicly available, often
pursuant to terms which grant alicense free of charge, with the proviso that any redistribution of
the source code, whether modified or unmodified, must also be made publicly available for
license free of charge. Tiemann Y 12-14, 33. For example, the Linux operating system,
discussed infra, is open-sourced. 1d.  33.

Section 14 of Plaintiffs' proposed remedy also impaoses a forced divestiture of assets
upon Microsoft, but this provisionis slightly different from 8§ 12 in that it holdsthe possibility
that Microsoft will receive some compensation for itsintellectual property. This portion of
Plaintiffs’ proposed remedy obligates Microsoft to “continue to port or otherwise make avalable
Office''’ to the Macintosh Operating System” and to “ offer for sale, at an auction . . . [at least
three] licenses to sell Office for use on Operating Systems other than Windows and Macintosh,
without further royalty beyond the auction price” SPR 8§ 14. Pursuant to 8§ 14 of Plaintiffs
remedy proposal, the “winning bidders’ at such an auction shall receive “all information and

tools required to port Office to other Operating Systems.” Id. Although the licenses to port

1 Microsoft Office” is software which provides an “‘ office productivity suite,” which
typically includes aword processor, a spreadsheet application, a database, and presentation
software.” Tiemann Y 86; see also Microsoft, 253 F.3d at 73.
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Office will be auctioned, there is no guarantee that Microsoft will obtain substantial revenue
from such an auction. Elzinga 1Y 79, 81; see also Tr. at 1044, 1051-52 (Tiemann).

Plaintiffs do not offer testimony which establishes a clear link between the liability in this
case and the open source of |E or therequired porting of Office. Instead, Plaintiffs’ witnesses
have testified somewhat generally that both provisions will affirmatively “lower” the
applications barrier to entry, Tiemann Y 85, and restore competition to the market. Shapiro  86;
see also Shapiro 1 101-04, 110-18; Tiemann 11 85, 87-95, 112.® In thisregard, both Mr.
Tiemann and Dr. Shapiro focus upon two existing non-Microsoft operating systems available for
personal computers, namely the Linux operating system and Apple Mac OS, and the potential
benefits which would accrue to these systemsif Microsoft were divested of |E and forced to port
Office. See Shapiro 11 98-101, 105-118; Tiemann 11 85-114. Dr. Shapiro identifies Apple and
Linux as “the two most promising direct competitors’ to Windows, Shapiro {5, but Plaintiffs
acknowledge that of the two, only Linux actudly falls within the monopoly market of Inte-
compatible personal computer operating systems. Pl. Prop. Findings of Fact 32. Inthe
relevant market, Linux has a market share of less than 2 percent. Tiemann §31. Inthe Findings

of Fact, Judge Jackson acknowledged the presence of Linux and observed that “Linux’s

180ther witnesses testifying on behalf of Plaintiffs contend that the release of IE into the
public domain will ensure that Microsoft does not use its control over the browser market to
control other technology markets, such as the market for Web services. Schwartz ] 159; Pearson
91 10, 48, 96 (asserting that § 12 of Plaintiffs' proposed remedy “ensures’ that Microsoft will
not “modify |E by adding proprietary or other non-disclosed protocols or extensionsin such a
way that they would prevent or degrade interoperability with non-Microsoft server operating
systems.”). These assertions reflect an attempt to argue either a new attempted monopolization
claim or the previously court-rejected “monopoly-leveraging” theory of liability by extending
that “leveraging” argument to emerging areas of technology. United States v. Microsoft Corp.,
1998 WL 614485 (D.D.C. Sept. 14, 1998), a *26-28. The Court therefore declines to enter
factual findings relating to this testimony on the grounds that it isirrelevant. See Memorandum
Opinion, Parts111.B.3.d, [11.C.4; I11.D.
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open-source development model shows no signs of liberating that operating system from the
cycle of consumer preferences and devel oper incentivesthat, when fueled by Windows'
enormous reservoir of applications, prevents non-Microsoft operating systemsfrom competing.”
Findings of Fact 1 50. Judge Jackson observed more generally that “the open-source model of
applications devel opment may increase the base of applications that run on non-Microsoft PC
operating systems, but it cannot dissolve the barrier that prevents such operating systems from
challenging Windows” Id. 151. Michael Tiemann, Chief Technology Officer and Senior
Executive of Red Hat, Inc., Tiemann 1, the largest distributor of the Linux operating system,
id. 1 36, confirmed the continued accuracy of Judge Jackson’s findings with regard to Linux and
the open-source movement. Tr. at 1102 (Tiemann).

Despite the acknowledgment that Linux, onits own merits, has not shown the ability to
compete with Windows for developer attention, Mr. Tiemann testified that the open-sourcing of
|E and the auction to port Microsoft Office will enable Linux to mount a more promising
challenge to Microsoft’s monopoly. Tiemann 85. Mr. Tiemann expounded upon the benefits
which would accrue to Linux if it isable to support Microsoft Office, but did not contend that
the portion of the applications barrier to entry which exi sts because of the success of Microsoft
Officeis attributable in any way to Microsoft’ s anticompetitive conduct. See id. 11 99-105.
Similarly, Mr. Tiemann noted the success of |E and contended that its porting to Linux will

“lower” the applications barrier to entry.**® Id. 1 6, 106-107, 112. Yet, Mr. Tiemann does not

19Mr. Tiemann testified further that the divestiture of IE was an appropriate kind
“justice” because, “Microsoft never had the right to the intellectual property of the dominant
browser; they secured the rights to the dominant browser through illegal tactics.” Tiemann
1 113. Mr. Tiemann argued that “Microsoft should not be heard to complain when restoring the
right to the dominant browser to the community.” Id. Mr. Tiemann’'spositioninthisregardis
unsupported. Mr. Tiemann does not offer or identify any empirica evidence which quantifies

282



explain how the direct porting of Microsoft applications, like Microsoft Office and |E, comports
with the “middleware’ theory of competition which gives riseto theliability in this case. Once
again, the “middleware” theory, pursuant to which Plaintiffs prevailed, posits that third-party
middleware which runs on multiple operating systems can overcome the existing applications
barrier to entry by serving as a platform for other applications, such that the applications will run
on any operating system where the middleware is present. See Microsoft, 253 F.3d 34.

It appears that 88 12 and 14 of Plaintiffs' remedy have been proposed for the benefit of
Linux, specifically Red Hat Linux, and to a similar—though lesser—extent, for the benefit of
Apple. For example, if Red Hat purchases one of the auctioned Office licenses, asit plans, see
Tiemann 1100, Red Hat will benefit from Microsoft’ s twenty years of heavy investment in
Microsoft Office. Gates 1418. Such a benefit relieves Red Hat of the burden of developing its
own office productivity suite. Red Hat would receive this benefit despite the fact that it has not
devoted any effort or money to the development of an office productivity suiteto compete with
Microsoft Office and run on Linux. Tr. at 1034-35 (Tiemann).'® Similarly, to make Microsoft’s
| E and Office technologies available on a Linux platform relieves Red Hat of the need to devote
significant resources “evangelizing” or promoting the benefits of Linux to applications

developersin an effort to induce devel opers to write applications for the Linux platform. Id. at

the success of |E and attributes that success to Microsoft’ s violations of § 2 of the Sherman Act.
Contrary to Mr. Tiemann’s unsupported implication, the precise factorswhich led to |1E’ s present
success are unclear on the existing record. See Findings of Fact 1 358. At aminimum, the
present record belies this attempt to attribute |E' s success entirely or predominantly to
Microsoft’sillegal conduct. 7d.

129 this regard, the Court observesthat if Microsoft Office istruly the “albatross around
Red Hat’s neck,” Tiemann /87, it appearsit is so largely because of Red Hat’s own business
decisions. Tr. at 1034-35 (Tiemann).
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1021 (Tiemann). “Evangelizing” isan activity in which Red Hat scarcely engages, id., despite
the fact that it is recognized in the industry as one of the primary means by which to advance a
platform, Tr. at 3555-56 (Shapiro). This evidence raisesa concern that Red Hat looks to this
proceeding as a means by which to alleviate some of the burdens inherent in vigorous
competition.

The economic testimony presented in support of 88 12 and 14 of Plaintiffs' remedy
proposal focuses amost exclusively upon the benefit to particular competitors from the
imposition of these proposed remedy provisions, specifically Red Hat Linux. See Shapiro
99 110-17. Dr. Shapiro conceded in his direct testimony that § 14a, which specifically requires
that Microsoft continueto port Office to the Apple Mac OS “will not do agreat deal to
affirmatively enhance competition.” Shapiro 198. Rather, testified Dr. Shapiro, the provision
would “assure actual and potential users of Apple computersthat avery popular and important
application, Microsoft Office, will continue to be available on Apple computers’ and, thereby,
“help prevent Microsoft from weakening adirect rival.” Id. Thistestimony, similar to that
offered by Mr. Tiemann, illustrates that Plaintiffs’ remedy singles out particular participantsin
the industry and offers provisions which will ease the difficulty of competing against Microsoft
for these participants.

Plaintiffs offer the additional argument that divestiture of |E isappropriate because it is
the “fruit” of Microsoft’sillegal conduct. See, e.g., Pl. Prop. Findings of Fact 1 1112. In so
arguing, Plaintiffs do not direct the Court to any new evidence to support this assertion, but
instead rely exclusively upon Judge Jackson’ s factual findings from the liability phase. Contrary

to Plaintiffs’ assertion, Judge Jackson’ s factual findings do not make “clear” that |E’s successis
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the “fruit” of Microsoft’sillegal conduct. Id. Judge Jackson found that:

The period since 1996 has witnessed a large increase in the usage of Microsoft’s

browsing technol ogiesand aconcomitant declinein Navigator’ sshare. Thisreversal

of fortune might not have occurred had Microsoft not improved the quality of

Internet Explorer, and some part of the reversal is undoubtedly attributable to

Microsoft’s decision to distribute Internet Explorer with Windows at no additional

charge. The relative shares would not have changed nearly as much as they did,

however, had Microsoft not devoted its monopoly power and monopoly profits to

precisely that end.
Findings of Fact 1 358. Many of the acts which comprised Microsoft’s “devot[ion of] its
monopoly power” to promoting |IE to the detriment of Navigator, id., including the free provision
of |E along with Windows, were found by the appellate court not to violate antitrust law. See
Microsoft, 253 F.3d 34. Thisfact, in conjunction with Judge Jackson’s express finding that
Microsoft’s qualitative improvements to | E were a necessary factor in |E’s rise to dominance,
renders Plaintiffs’ assertion lacking in basisin the factua record of the case.'*

Dr. Elzingaobserved that the forced auction of Microsoft Office appearsto be a
“textbook example of a measure designed to help competitors, not competition.” Elzinga y 79.
The auction would provide a“windfall for competitors’ who would subsequently lose their
“incentive to continue development of competing office productivity applications apart from
their versions of Office, because that would require more effort, developing features from
scratch, rather than porting features already developed by Microsoft.” Id. 1 80. Simultaneoudly,
the auction of Office discourages innovation by setting the “bad precedent” that the “fruits of

R& D and devel opment investments can be expropriated on the groundsthat it would help

Z'Moreover, Plaintiffs did not offer any testimony in the remedy phase to establish that
|E was the “fruit” of the anticompetitive conduct affirmed by the appellate court. See, e.g., Tr. at
3596 (Shapiro) (“I understand a significant—a component of how—why it’sin the remedy is under
the notion of denying Microsoft the fruits of itsillegal activity, and I’m not addressing that part
of it, and I’m discussing how | think it will affect competition going forward.”).
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competitors compete in a complementary product market.” Id. 1 83. This outcome, concluded
Dr. Elzinga, is expressly “bad for competition.” Id. The sameistrue with regard to the
purported open-source of |E mandated by § 12 of Plaintiffs' proposed remedy, as this provision
“isthe most transparent ‘1P grab’” by Microsoft’s competitors. 7d.  85.

Dr. Shapiro, Plaintiffs’ economic expert, conceded that 88§ 12 and 14 of Plaintiffs
proposed remedy mandate the divestiture of Microsoft’s assets and are appropriately labeled as
structural remedies. Tr. at 3324, 3328 (Shapiro); see also Elzinga Y 104 (describing Plaintiffs
proposed remedy as “a‘ structural remedy,’ adbeit an unusual one.”). Plaintiffs do not offer
additional evidence regarding a causal link between Microsoft’sillegal conduct and its
mai ntenance of its monopoly to support their proposal of these divestiture provisons. Dr.
Shapiro unsuccessfully attempted to distinguish the “structural” nature of the forced divestiture
of intellectual property assets from the reorganization of a company with the testimony that the
structural effect of 88 12 and 14 means “ putting in place something that will change the structure
of the industry in the sensethat . . . market structure will be changed.” Tr. at 3325. (Shapiro).
Ultimately, however, Dr. Shapiro could not offer any basis for his insistence that the forced
divestiture of intellectual property assetsis no less significant for a software company like
Microsoft than the forced divestiture of tangible assets from an industrial line of business. Id. at
3327-29. Indeed, Dr. Shapiro agreed even in his direct testimony that he could conceive of “no
economic reason why copyrights and patents should receive any special treatment in comparison
with other commercial assets.” Shapiro 1 85.

Another of Microsoft’s economic experts, Dr. Murphy, agreed with Dr. Shapiro that

88 12 and 14 were structural remedies. However, Dr. Murphy observed with regard to § 12, the
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open-source of |E, tha thistype of structural remedy is“even more severe than atypical
divestiture requirement” because the provision requires divestiture “at a zero price.” Murphy
71222. Dr. Murphy further testified that 8 12 merely “engineer[s] a specific outcome, the open-
source model of software development.” 7d. 1 223. With regard to § 14, Dr. Murphy testified
that “the form of the Office auction . . . violates basic economic principles.” Id. 227 (emphasis
inoriginal). The result of the auction, testified Dr. Murphy, would be an effective “ subsidy,” at
Microsoft’s expense, for the provison of Office on other operating sysems, a result which
lacked “rational economic reason.” Id. 1 227, 229.

In sum, the Court finds that the testimony offered by Plaintiffs on the subject of the open-
source of |E and the mandatory auction of Office licenses is insufficient to establish that such
remedy provisions would accrue to the benefit of competition. Nothing in the testimony
presented by Plaintiffs’ witnessesin support of 88 12 and 14 articulates coherently the manner in
which the forced divestiture of Microsoft-created technology will foster the development of
cross-platform middleware. Instead, Plaintiffs evidence offers a subsidy for competing
operating systems—a benefit to particular competitors, wholly unrelaed to the middleware theory
of liability in this case.

B. Plaintiffs’ Proposed Remedy § 1

Section 1 of Plaintiffs’ remedy proposes that Microsoft be required to unbind any
“Microsoft Middleware Product,” as Plaintiffs define the term, from the “Windows Operating
System.” SPR § 1. The provision mandates that if Microsoft chooses to sell a*“bound” version
of its PC operating system, meaning its Windows operating system as presently configured, it

must also provide an “unbound” version of the operating system from which the “binary code for

287



each Microsoft Middleware Product . . . may be readily removed,” such that this identical but
““unbound’” Windows Operating System Product performs effectively and without degradation
(other than the elimination of the functionalities of any removed Microsoft Middleware
Products).” Id. Section 1 further setsforth a pricing schedule, pursuant to which, the price of
the “unbound” Windows will be reduced for each “Microsoft Middleware Product” thet is
removed. /d. Plaintiffsoffer § 1 in the absence of any economic analysis of the effect of 8§ 1
upon the monopolized market.

Plaintiffs basis for the “unbinding remedy” rests upon the view that there exist some
characteristics which are exclusive to “operating systems’ and some characteristics which are
exclusive to “middleware” such that the two can be clearly divided. Plaintiffs’ remedy, in this
regard, builds upon the separation identified by Judge Jackson in his Findings of Fact:

Whilethe meaning of the term “Web browser” isnot precisein all respects, thereis

a consensus in the software industry as to the functionalities that a Web browser

offersauser. Specifically, aWeb browser provides the ability for the end user to

select, retrieve, and perceive resources on the Web. Thereisalso aconsensusin the

softwareindustry that these functionalities are distinct from the set of functionalities

provided by an operating system.
Findings of Fact 1 150. Because of this separation of functionality, Judge Jackson and the
appellate court were ableto ascribe liability to Microsoft for its act of commingling the code that
enables Web-browsing “functionality,” imprecisely defined, and the code that enables “ operating
system” functionality in its Windows operating system. Microsoft, 253 F.3d a 65-66; see also
Microsoft, 87 F. Supp. 2d at 39; Findings of Fact 1 159-64, 174, 192. Asis apparent from the
language of the proposed remedy, Plaintiffs seek to parlay the distinction between Web-

browsing functionality and operating system functiondity into afar broader distinction between

middleware functionality, as Plaintiffs define it, and operating system functionality. Plaintiffs
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fail, however, to establish that there exists any agreement, let alone a“ consensus,” that all such
middleware functionality, again as defined by Plaintiffs, is distinct from operating sysem
functionality.

Plaintiffs’ computer science expert, Dr. Appel, advanced Plaintiffs view, defining an
operating system generally as “ software that manages and controls a computer’ s hardware and
provides a platform on which application programs (or middleware) can run.” Appel §26. Dr.
Appel identified a component of the Windows operating system called the “kernel” which
operatesin “privileged mode’ on the computer hardware, meaning that it “ has accessto all of the
computer hardware devices so that it can mediate servicesto applications.” Id. {27. Fromthis
definition, Dr. Appel espoused the view that software code in Windows that is not part of the
operating system kernd can be viewed as a species of “application or middlewareor . . . library
code.” Tr. a 2969 (Appel); accord Appel 128. Nevertheless, Dr. Appel acknowledged that
applications that “perform general utility functions” are often included with an operating sysem
and are conventionally identified as part of the operating system product. Appel 128. Though
he articulated a certainty regarding the distinction between operating system and application, Dr.
Appel wavered throughout his testimony on the subject of whether the kernel constitutes the
entire operating system once the middleware is removed, or whether the kernel is merely a
portion of the operating system, such that even after removal of the middleware, the operating
system would consist of kernel and other software code.

Uncertainty as to which functionalities and their corresponding code comprise the true
“operating system,” assuming for purposes of discusson there is such athing, is not unique to

Dr. Appel. For example, Windows includes software which provides the function of “HTML
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rendering.” Tr. at 3084 (Appel). The function of HTML rendering is “one of the several
functions of the [Internet] browser,” and therefore, removal of the “browser” would result in
removal of the HTML renderer. Id. at 3084-85. Tom Greene, Assistant Attorney General of
California, testified that he viewed the functionality provided by the HTML rendering enginein
Windowsto be “pretty much abasic utility in asort of laymen’s sense in the operation of most
operating systems.” Def. Ex. 1530 at 83 (Greene). Nevertheless, concluded Mr. Greene, 8 1 of
Plaintiffs' remedy proposal requires the removal of the HTML renderer from Windows because
itis part of the “Internet browser,” SPR 88 1 (requiring the unbinding of “Microsoft Middleware
Products), 22x (defining “Microsoft Middleware Product” to include as “ Internet browsers’).
See id. at 83-84. Once removed, remaining portions of Windows, such as the “Windows Help”
system and “ Windows Explorer,” both of which rely upon the HTML rendering engine included
in Windows for necessary functionality, would not function. See Madnick 1 183. If the HTML
renderer was added back into Windows, Microsoft would be subject to a claim that it had not
truly removed all of the “Internet browser.” Conversely, if removed, Microsoft would be subject
to aclaim that it had provided a“ degraded” operating system because Windows Help and
Windows Explorer would not function, even though the OEM had requested only the removal of
the “Internet browser.” SPR § 1.

From the example of the HTML rendering engine, which arises in conjunction with the
unbinding of the “Internet browser,” some of the difficulties inherent in Plaintiffs' unbinding
proposal become clear. Mr. Greene acknowledged the difficulty in complying with Plaintiffs
proposed unbinding of the Internet browser and attempted to minimize the significance of this

difficulty with the assertion that Internet browsing functionality is somehow a“peculiar”
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example of how the unbinding proposal would work. Def. Ex. 1530 at 83 (Greene). Tellingly,
however, itisonly with regard to Web-browsing functionality that Judge Jackson determined
there to exist a“consensus’ with regard to a distinction between that functionality and
“operating system” functionality. Findings of Fact 1 150. Based on this finding, the appellate
court was able to impose liability for the commingling of code related to operating system and
browsing functionality, two seemingly separate types of functionality. Given the close
relationship between |E and the liability imposed for commingling, in comparison to the lack of
adirect relationship between other middleware and the commingling liability, thereis little
comfort to be taken from an assertion that the remedy for the commingling of browsing specific
code with operating system code is merely a“ peculiar” example. Def. Ex. 1530 at 83 (Greene).
Quite to the contrary, if Plaintiffs’ unbinding remedy is at al workable, the “unbinding” of
browsing functionality should be agood example of the remedy’s operation. Instead, the
example of the “Internet browser” serves only to illustrate the inherent flawsin 8§ 1 of Plaintiffs
remedy proposal. Plantiffs witnesses could not establish with any certainty the manner in
which Microsoft could comply with 8 1 with regard to its “Internet browser.” Concomitantly,
there is no basis upon which to conclude that the unbinding of all of the other types of
“Microsoft Middleware Products” specified in Plaintiffs remedy proposal will prove more
readily attainable.

Section 1 of Plaintiffs’ remedy proposal is deficient in that it does not provide any rule,
or even guidance to Microsoft, for determining which code within Windows constitutes the
various “Microsoft Middleware Products,” both individually and as agroup. Dr. Appel was

unable to offer ahard and fast rule for distinguishing operating system functionality from
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application (or middleware) functionality. Instead, he offered a*“rule of thumb” for
distinguishing applications from the “kernel” of an operating system. Appel 129. This“rule of
thumb” divides applications from the “kernel” on the basisthat application programs executein
an unprivileged hardware mode (meaning they cannot directly access the computer hardware, but
must rely on the operating system to provide hardware services), and the kernel executesin
privileged mode (meaning it can directly control computer hardware). Id. Even adhering to this
“rule of thumb,” however, Plaintiffs’ expert displayed significant uncertainty asto the exact line
between the “operating system” and “middleware” applications. See Tr. at 3123 (Appel). In
sum, the evidence presented in the remedial phase does not support afinding that there exists
anything close to a“consensus’ that all of the other types of “middleware”**? identified by
Plaintiffs can be similarly distinguished from the “ operating system.”

Even if there were such a consensus, thereis little doubt that the physical distinction
between modules of code for such middleware and the operating sysem would be far more
difficult to define than the conceptual distinction between types of functionality. Compounding
this difficulty would be the need to distinguish among and between various types of middleware
functiondity in order to enable theremoval of particular pieces of middieware (as opposed to all
of the middleware at once) as required by 8 1 of Plaintiffs' remedy proposal. Plaintiffs
proposed remedy does not identify the boundaries between particular middleware products, nor
does it provide Microsoft with arule for doing so. Dr. Appel conceded that “at the moment,

there is no way to draw boundaries around the components that correspond to a particular

22A s the Court observed previously, see Memorandum Opinion, Part 111.B.2.b, Plaintiffs
proposed remedy defines middleware very broadly, such that virtually any block of software
code which exposes an API constitutes middleware.
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Microsoft middleware product,” asthat term isused in Plaintiffs’ proposed remedy. Id. at 3217,
accord Bennett 1 65; Gates 1 168; Madnick § 134; see also Memorandum Opinion, Parts
[11.B.2.b, 111.C.5. Inthe absence of such guidance, 8§ 1 of Plaintiffs' proposed remedy is
ambiguous, as there isno clear path for Microsoft to follow in order to comply with this aspect
of Plaintiffs’ proposed remedy. Such vagueness renders § 1 largely unenforceable.

Microsoft’s withesses were broadly critical of this portion of Plaintiffs' proposal,
insisting that it proceeds on the faulty premise that Windows consists of a*“small, self-contained
and fully functional operating system (which [Plaintiffs] sometimes refer to asthe ‘kernel’ or the
‘core operating system’) and a collection of readily identifiable, add-on middleware products
that might just as easily be distributed separately from the operating system.” Gates { 168; see
also Jones Y] 65-70; Madnick 143-47. Thetheory of § 1 failsto account for the fact that,
pursuant to this view, nearly all, meaning in excess of 90 percentikely 98 percent—of the
Windows operating system is “middleware,” as Plaintiffs have defined it. See Madnick ] 142;
see also Tr. at 2971 (Appdl); Tr. at 5915-16, 5929-30 (Madnick). Within this large majority of
the Windows operating system there exist countless interdependencies between the various
“Microsoft Middleware Products.” Because of the vast interdependencies in Windows,
Microsoft’ s witnesses insist that the portion of Plaintiffs' remedy proposal which requires the
remaining unbound operating system to function “without degradation” following the removal of
the “Microsoft Middleware Products,” renders compliance with § 1 virtually impossible. See
Bennett 9 33; Gates 1 193; Jones 1 62.

Dr. Appel contended that the unbinding of Microsoft “middleware” without degradation

to the remaining operaing system is feasible because Windows adheres to a*“ modular”
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construction, which means that related functions are contained within the same unit of
programming code while unrelated functions reside in separate units of code. Microsoft does not
deny that its Windows code is modular, Madnick 167, but insists that this aspect of the
product’ s design does not render 8§ 1 of Plaintiffs' proposed remedy workable. /d. 11 167-188.
As one of Microsoft’s computer science experts, Dr. Stuart Madnick, explained, and the Court
credits his testimony, Windows has many functional “components,” meaning subsets of
functionality which are accessible through APIs. Id. 1 167. Each component will likely rely on
several modules of code, and the same module of codeis often used by multiple components to
provide various functionalities. /d. 1 168. A more componentized system includes a greater
number of interdependencies. I1d.; see also Tr. at 3157-58 (Appel). Because of these
interdependencies, the removal of a particular component may cause the failure of other
components that relied upon the removed component, such that the remaining components do
not function “without degradation,” SPR § 1. Bennett 1 37-73; Madnick {1 177-79; Tr. at
3157-58 (Appd).

Plaintiffs’ witnesses responded to this dilemma with the assertion that Microsoft should
be able to identify the interdependencies within Windows and account for them in a manner
which renders code removal possible. Plaintiffs witnesses contended that the “component
definitions’ created by Microsoft in its XP Embedded product and identified by atool called the
“Target Desgner” are useful for defining which software code constitutes the middleware
components that Plaintiffs’ remedy proposal would require Microsoft to make “removable” from
Windows. Windows XP Embedded is an operating system that Microsoft markets for OEMs to

support applications that perform a very specific function for a non-PC, limited use device,
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Bennett 1 61, 68; Short 1 108, 110; Tr. at 3212-13 (Appel), such as avideo game console or a
set-top box. Tr. at 3212-13 (Appel); see also Bennett 1 61 Short 1Y 108, 110; see generally
Bennett 1 59-73. Windows XP Embedded, and the suite of tools which accompany the product,
enable the creation of a smaller, specialized operating system that provides only the necessary
functionadity for the particular limited use device. Short 1 110; see also Tr. at 3212-13 (Appd!).
Microsoft created Windows XP Embedded from the “binary code,” rather than the “ source code”
of Windows XP Professional. Short §111. Binary code is the product which results when the
underlying source code is compiled and linked together. 1d.; accord Bennett § 62. The
“binaries’ in Windows XP Embedded are “identical” to those in Windows XP. Tr. at 5639
(Short).

The developers of Windows XP Embedded identified “component definitions” which
identify the individud files that comprise a particular component and the cross-dependencies that
the component has on other blocks of software code in Windows XP. Bennett  66; Short ] 112.
The Target Designer tool supplied with the Windows X P Embedded operating system identifies
the cross-dependencies that a component has upon other components of Windows XP
Embedded. Short 1 113; see also Bennett 67. Having identified these dependencies, in order
to enable proper functioning, the Target Designer ensures that when a particular component of
the embedded operating system is selected, all of the other components upon which the selected
component depends will be included in the runtime. Short 4 113; see also Bennett  70.
Therefore, the Target Designer does not remove the interdependencies, when a particul ar
component is selected for inclusionin an embedded runtime. Bennett {1 62, 70; see also Short

1113; Tr. at 3216-17 (Appel). Instead, it merely ensures that al of the necessary code
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accompanies the designated component. See Bennett § 70; Short 1 113; Tr. at 3216-17 (Appel).

Even assuming that the component definitions in Windows X P Embedded would
comport with Plaintiffs’ definition of “Microsoft Middleware Product,” and there is no evidence
that they would, Plaintiffs have not established that Microsoft’ s embedded operating system and
the tools which accompany that embedded operating system will enable the removal of asingle
such component at the behest of an OEM in a manner compliant with 8§ 1 of Plaintiffs proposed
remedy. Thisis so because the embedded operating system does not remove interdependencies
among components. |f acomponent were removed and that component provided a service to any
other component remaining in the operating system, the remaining component would likdy
ceaseto function. See Bennett 1 70-71. Such aresult would violate the requirement in 8 1 of
Plaintiffs’ proposed remedy that the “unbound” operating system must function “without
degradation.” SPR § 1.

Plaintiffs’ witnesses speculated that the very existence of the XP Embedded operating
system and the accompanying tools are a significant first step toward the “unbinding” of the
“middleware’ from the “core operating system.” See, e.g., Appel 138; Tr. at 1806-10, 1814-15
(Ledbetter). In thisregard, however, PlaintiffsS computer science expert, Dr. Appel, conceded
that the basic and fundamental assumption built into the XP Embedded operating system and
Target Designer that “if you’ re going to include one component, then you aso need to include
any other component on which it depends,” Tr. at 3216 (Appel), would have to change for the
system and the tools to be useful in complying with 8§ 1 of Plaintiffs proposed remedy. Id. at
3216-17. None of Plaintiffs’ witnesses convincingly explained how the tools would have to be

changed or “adjusted,” nor do any witnesses establish that such changes could be made within a
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reasonabl e time and with a reasonable amount of effort. In contrast, Microsoft offers evidence,
which the Court credits, that notwithstanding the existence of the embedded operating system
and itstools, it would be “exceedingly difficult” to remove “middleware” from Windows
“without causing serious malfunctions.” Bennett § 73. Based upon this evidence, the Court is
not satisfied that Microsoft can readily account for the existing interdependencies so as to render
various “Microsoft Middleware Products’ removable without degrading the remaining portion of
the operating system.

Dr. Appel identified four other ways, apart from relying upon Windows X P Embedded,
in which Microsoft could comply with § 1 of Plaintiffs’ proposed remedy.'* Each of these
propositionsis flawed significantly. The first option, “to simply let the Microsoft middleware

product be removable,” Tr. at 3208 (Appel), does not itself explain how the remaining portions

12The colloquy proceeded as follows:
Q. (by Plaintiffs Counsel Mr. Hodges): Could you explain what ways in your
opinion Microsoft could comply with Section 1 of the States' proposed remedy?

A. (by Plaintiffs' computer science expert Dr. Appel): Oneway istosimply
let the Microsoft middleware product be removable.

Another way isto let subcomponents of the Microsoft middleware products
beremovable. The States remedy doesn’t require that, but it permitsthat. And then
in the case of, for example, MS HTML, the rendering engine the subcomponent of
the browser, an OEM might choose to leave that component in evenif they want to
substitute a different browser, and then there’'s no chance of degradation of the
functionality of other components that depend on that HTML rendering.

Another option, as | have explained, is to take necessary fragments of
functionality and embed them in other products, other than Microsoft middleware
products, so they don’t expose APIs.

Another kind of way to comply isjust to reduce the inherent commingling,
or | should say interdependence between the Microsoft middleware products. This
would be not really a mechanical engineering task; one requiring some design to
make the Microsoft middleware products alittle less dependent on each other, and
Microsoft might choose to do this, for example, if it doesn’t like the other options
because it doesn't want to be dependent for functionality on a non-Microsoft
substitute.

Tr. at 3208-09 (Appel).
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of Windows will continue to function effectively in the absence of an interdependent middleware
product. See Bennett § 80; Gates {1 218. The second proposition is “to let the subcomponents of
the Microsoft middleware products be removable” such that the subcomponent remains after the
“middleware”’ isremoved. Tr. at 3208-09 (Appel). While this solution potentially resolves the
interdependency issue, it creates a compliance issue, asit ispossible, if not likely, that the
subcomponent which has been left behind isitself a“Microsoft Middleware Product,” pursuant
to Plaintiffs’ very granular definition, see Memorandum Opinion, Part I11.B.2.b, which must be
made removable at the option of the OEM. See Bennett §80. Accordingly, the second solution
creates as many problems asit solves. The third potential solution offered by Dr. Appel isto
move the necessary pieces of code into other portions of Microsoft’s operating system product
such that they are present, but do not expose APIs. Tr. at 3209 (Appel). Thissolution dso
creates more problems than it solves, as it would require Microsoft to create multiple copies of
the same functionality and include those multiple copies in the Windows operating system. See
Bennett 1 80; Madnick 11 180-85. This solution would result in significant and inefficient code
duplication, increase the size of the operating system, and impair the performance of the
operating system by slowing its operation. See Bennett § 80; Jones 1 69; Madnick { 180; see
generally Madnick {1 180-85. In addition, this solution would render the resolution of problems
and “bugs’ in the repeated components far more difficult. Bennett § 80; Madnick §184. Dr.
Appel himself acknowledged that such a scheme “could lead to a waste of system resources.”
Tr. at 2995 (Appel). Finaly, Dr. Appel proposed “just reduc|ing] the inherent . . .
interdependence between Microsoft middleware products.” /d. at 3209. Thislast solution was

accompanied by little explanation, particularly with regard to how Microsoft would accomplish
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this task without completely redesigning its product. See Gates § 218. Moreover, inasmuch as
the interdependencies are considered an advancement in technology, see, e.g., Madnick{ 180,
184, Dr. Appel’ s solution in this regard proposes backward motion. Therefore, the Court finds
that, although unbinding as required by 8 1 may not be technologically impossible, it has not
been shown to be a reasonable option, asit would likely require the complete or substantial
redesign of Windows.

Ignoring all of these difficulties for purposes of discusson, Plaintiffs witnesses theorized
that ready removal of al of the “middieware” in Windows will enable the substitution of the
Microsoft middleware with third-party middleware. See, e.g., Appel 11131, 138; Schwartz
71 158; Tr. at 427 (Barksdale); Tr. at 1547 (Ledbetter); see also Tr. at 4825 (Gates) (discussing
Dr. Appel’stestimony). While an attractive notion in theory, Dr. Madnick, one of Microsoft’s
computer science experts made clear that this model of computing islargely unworkable in
practice. Dr. Madnick explained:

The concept of a completely modular operating system has been a*“holy grail” for
computer scientistsfor decades, onefrequently sought but never found. Evenintheir
dreams, however, computer scientists have not imagined amodularity asgranular as
that embodiedin [Plaintiffs'] Proposal. Modularity hasgenerally meant being able
to replace mgor elements, such asthefile system or the graphical user interface, not
the code supporting arbitrary combinations of individual APIs. And even the far
more modest vision has largely failed in practice. Although theidea of building an
operating environment with “best of breed” components obtained from various
vendors has some superficial appeal, getting them all to work together smoothly
requires an enormous effort that creates ongoing support problems. Each time one
component changes, it may create incompatibilities with others. When things go
wrong, asthey inevitably do, it ishard to figure out where the problemlies or which
vendor is at fault. Often the fault lies not in any individual component, but in the
interactions among them.

Madnick 1 187 (footnote omitted). The Court credits this portion of Dr. Madnick’s testimony,

which isunrebutted. Plaintiffsfail to offer evidence that modularity of the type contemplated by
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8 1 of Plaintiffs' proposed remedy has ever been attained. It would appear that the very model of
this section of Plaintiffs' proposed remedy islargely aspirational.

Contrary to the view advanced by Plaintiffs’ witnesses, Microsoft does not consider
portions of Windowsto be “middleware” while other portions are “operating system.” In
Microsoft’s view, Windows with some of its “middleware” functionality removed is gill
Windows, but it isadifferent version of Windows. Ingeneral, Microsoft’ s witnesses argued
uniformly that the removal of any middleware functionality from Windows would result in
multiple versions** of Windows.**® From this background, Microsoft' s witnesses contended that
the imposition of § 1 will result in the “balkanization” or “fragmentation” of Windows.
Microsoft presents evidence that such fragmentation would hinder, or even destroy, Microsoft’s
ability to provide a consistent API set. See Borduin § 61; Elzinga 1 102; Madnick 197. This
loss hindersthe ability of Windows to serve as a“platform for applications that supports new
functiondity while providing backward compatibility'?® for most existing applications.”

Madnick 1 197. Such fragmentation appears to be the goal of § 1 of Plaintiffs’ proposed remedy,

24Dr. Bennett estimated “ conservative[ly]” that § 1 of Plaintiffs’ proposed remedy would
produce more than a thousand variants of Microsoft’s PC operating system due to the fact that
each OEM could choose a different combination of middleware components. Bennett 1 47, 55;
accord Gates 1 200-01.

125plaintiffs, of course, ignore Microsoft’s view of its own products and insist tha
because Windows is sold as an “operating system,” any “middleware” functiondity which
accompanies that sale is extraneous and can be removed without creating a different version of
“Windows.” From Faintiffs’ perspective then, the addition or removal of Microsoft’s
middleware products gill leaves the “ operating system”—plus or minus a Microsoft middleware
product that, like any other application, can be added or removed. Tr. at 422-24 (Barksdale).

126« Backward compatibility” can be understood to mean that the APIs that are exposed by
older versions of Windows are aso supported by the new Windows versions. Tr. at 5093
(Jones).
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as Mr. Barksdale testified, becauseit will ease the way for other middleware products to try to
fill the gaps created by the “Microsoft Middleware Products’ removed from Windows. See
Barksdale 60 (“This. .. will bring an end to developers' certainty that no matter what,
Microsoft middleware code will be resident on virtualy all PCs.”); see also id. 1 61-62.

The weight of the evidence indicates that the fragmentation of the Windows platform
would be significantly harmful to Microsoft, ISV's, and consumers. Plaintiffs computer science
expert, Dr. Appel, opined that Microsoft would remain responsiblefor testing at least a
“representative sample” of the various configurations of the newly “unbound” Windows, but was
uncertain asto exactly what such testing would entail. Tr. at 3130-31, 3135 (Appel). Dr.
Bennett, one of Microsoft’s computer science experts, tetified that Microsoft would be unable
to test, on alevel comparable with the present level of testing, the various configurations of its
operating system product created by 8 1 of Plaintiffs’ remedy. Bennett 1 50; accord Jones 1 81.
Similarly, Dr. Bennett testified that 8 1 of Plaintiffs’ proposed remedy would impose an
“intractable’ support burden upon Microsoft. Bennett  56; accord Jones 1 75-77.

Plaintiffs’ witnesses attempted to challenge Microsoft’ s fragmentation argument by
likening the fragmentation which would be caused by § 1 to the fragmentation which is caused
by Microsoft’s periodic release of new versions of Windows. Plaintiffs attempt in thisregardis
misguided, asthereislittle similarity between the two types of fragmentation. Most obvioudly,
the present state of fragmentation is minuscule in comparison to the more than 1000 possible
versions of Windows that might exist if the Court were to adopt § 1 of Plaintiffs’ remedy
proposal. See Bennett 1 47, 55; accord Gates {1 201. More fundamentally, because of the

relatively small degree of fragmentation between successve versions of Windows, Microsoft is
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able to work towards maintaining backward compatibility with previous versions. Tr. at 5093
(Jones). Microsoft attempts to maintain this backward compatibility by not altering documented
APIsinwaysthat will prevent them from functioning with older applications. See Gates  325;
Jones § 17; Madnick § 153; Short 1 8. For example, Microsoft has been able to conduct
compatibility tests, though costly and time consuming, even with the minimal amount of
fragmentation that presently exists, in order to ensure that the thousands of applications designed
to run on Windows 95, Windows 98, Windows 98 SE and Windows ME would continue to
function on Windows XP. See Jones 17. In contrast, Plaintiffs’ remedy mandates the removal
of code, which will result in the absence of the API. In such a scheme, thereis no way to
maintain this kind of backward compatibility for each and every variation of Microsoft’s PC
operating system which would result from the imposition of § 1 of Plaintiffs' remedy proposal.
Seeming to fare worst in the scenario envisioned by 8 1 of Plaintiffs' remedy are the
ISVs, who, following the imposition of § 1, would not have any assurance that a particular
functionality was present in any given configuration of the new unbound Windows. See Borduin
1 64; Frel 133; Jones 1188, 91. Asaresult, at least in the short term, an unbound version of
Windows would likely cause existing applicationsto fail. Gates Y 62; Bennett § 86; Tr. at 428-
29 (Barksdde); Tr. at 7048-49 (Bennett); Tr. at 4521-22 (Gates); see also Tr. at 3136-37
(Appel). Plaintiffs’ witnesses theorized that any such mafunctioning will be temporary, as
competitors create products which will substitute for the middleware which has been removed.
See, e.g., Tr. at 3138 (Appel). Thisduplication of effort among Microsoft and individual ISVs
has the potential to lead to many different implementations of the same functionality. Such a

circumstance creates arisk that the software code distributed with one ISV’ s application would
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conflict with that distributed with another ISV’ s application, leading to the so-called “DLL Hdl”
problem that results when multiple versions of the same basic components try to coexist on a
single PC. See Borduin 73, 75-77; Jones § 79; Tr. at 6431-35 (Averett). Thereisno
indication that there is any competitive or economic advantage to such a situation and, quite to
the contrary, such aresult would likely be detrimental to the consumer.

Plaintiffs’ witnesses implied that, with regard to any problems that arise because of the
vast modularity they envision, it would be the burden of the ISV to address those problems and
to ensure that its products would work effectively with the unbound version of Windows. See,
e.g., Def. Ex. 1530 at 39-41 (Greene). Scott Borduin, Vice-President and the Chief Technology
Officer at Autodesk, Inc., Borduin 1, testified that his company would be unable to ensure that
its applications work on all versions of the newly unbound Windows. Id. §66. Mr. Borduin
went on to explain that the unbinding remedy would heap a massive and unwanted testing
burden upon ISV's, who would be required to create multiple versions of their own products to
work on the multiple versions of Windows. Id. 11 67-68. Similar testimony was offered by Mr.
Hofstader, Vice President of Software Engineering for Freedom Scientific Inc. Hofstader 11 1,
43-46. Furthermore, explained Mr. Frei, Chief Executive Officer of Onyx Software Corporation,
Frei 1 1, the removal of code from Windowswould require the addition of codeto the ISVS
products. Id. 36. Thisadditional code would render the ISVS' products “larger and more
complex,” slow development, increase the cost of development, and increase the likelihood that
such products would malfunction. Id. Dr. Appel, Plaintiffs’ computer science expert,
acknowledged these results and further noted the possibility that when the OEM’ s substitution of

technology formerly implemented in the “bound” Windows was inadequate or defective, the
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performance of the application calling upon that technology will suffer. Tr. at 3136-37 (Appel).
Despite this acknowledgment, Dr. Appel had not investigated whether 1SV s were prepared or
willing to undertake the burden imposed upon them to resolve the issuesthat would likely result
from Plaintiffs’ unbinding proposal in § 1 of their proposed remedy.*”

Paintiffsfail to offer evidence which counterbalances the difficultiesinherent in § 1 of
their remedy and the abundance of adverse effects upon ISVs and potentially, consumers. Not
surprisingly, therefore, Plaintiffs fail additionally to offer any evidence that 8 1 will benefit
competition. Indeed, Plaintiffs' sole economic expert refused to endorse any aspect of 8 1 of
Plaintiffs’ proposed remedy. Compounding this absence of economic evidence to support such a
radical remedy is the tesimony of one of Microsoft’ s economists that there exists no economic
rationale for the code removal required by 8 1 of Plaintiffs proposed remedy. Murphy 1 204.
Dr. Murphy noted that, “[t]he incremental competitive gain from requiring actual removal of
code issmall or non-existent,” while in comparison, “[t]he potential costs of requiring the
removal of code are far greater in terms of the costsit will impose on design and testing and the
reliability problemsitislikely to impose on users.” Id. Plaintiffsfail entirdy to contradict this
testimony.

In summary, Plaintiffs’ unbinding proposal imposesan entirely new model of product
design for Microsoft’s operating system products without any showing that such amodel is

economically justified, beneficial to competition, and technologically feasible. Quite to the

2'Defendant presented additional unrebutted evidence that server vendors would be
harmed by the fragmentation which would result from Plaintiffs' unbinding proposal. Richard
Ulmer, aVice President of Unisys Corporation, a provider of server and server-related products,
Ulmer 11, 7, testified that interoperation between clients and serverswill be severely hindered
as aresult of the removal of code from the Windows operating system. Id. 1 29-32.

304



contrary, the Court finds that 8 1, if imposed, would likely inflict Sgnificant harm upon industry
participants— SVs in particular—and potentially, consumers. Plaintiffs new model for Microsoft’s
operating system products extrapol ates extensvely from Judge Jackson’ s determination that
there exists a“consensus’ as to a distinction between operating system functionality and Web-
browsing functionality: Plaintiffs have expanded Judge Jackson’ s determination by insigting that
there exists such adistinction between all middleware (broadly defined) functionality and
operating system functionality. Plaintiffs have not established, however, that there exists any
similar “consensus’ with regard to all middleware functionality. The provision in Plaintiffs
proposed remedy which would impose this new regime does not provide Microsoft with any
degree of guidance regarding the manner in which it isto comply. In particular, § 1 of Plaintiffs
remedy proposal isinsufficiently precise in providing definitions which separate the “kernel” or
“core operating system” from the “Microsoft Middleware Products,” as well as the various
“Microsoft Middleware Products’ from one another. Even if such definitions were provided,
Microsoft has established that thereis presently no reasonable means by which Microsoft can
remove the middleware portions of its operating system product and still provide a product in
which the remaining functionality is not “degrad[ed].” SPR § 1.

C. Plaintiffs’ Proposed Remedy § 5

Section 5 of Plaintiffs’ remedy proposal enjoins Microsoft from engaging in “any action
that it knows or reasonably should know, will directly or indirectly interfere with or degrade the
performance or compatibility of any non-Microsoft Middleware when Interoperating with any
Microsoft Platform Software, other than for good cause” SPR 8 5. The provision further

requires Microsoft, at least sixty days before taking such action, to provide notice to the affected
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ISV(s) of the action and the reason for doing so. Id. Plaintiffs’ economic expert explained that
§ 5isintended to provide some “ protections” to ISV's that their products will work well with
Windows. Shapiro 1 152. Advocates of the provision attested that the notification requirement
would not hinder Microsoft’ s ability to innovate and change its products accordingly, but would
reduce the harm to Microsoft’ s rivals by providing notice and an opportunity to re-engineer
products to avoid damage in the marketplace. See Kertzman ] 75; Shapiro § 153.

Unableto link § 5 to any finding of liability in this case, Plaintiffs justify the inclusion of
this provision with allegations of other instances of such “knowing interference” which have
adversely affected Microsoft’ s competitors. See, e.g., Richards 11 180-87 (describing problems
encountered by RealNetworks); Ledbetter 1 142-43 (linking the need for § 5 in Plaintiffs
remedy proposal to the MUP problem, described in Memorandum Opinion, Part [11.D). The
Court has aready concluded that allegations of new “bad” acts, including those regarding
interoperability, are largely irrelevant because they cannot be fairly characterized as mere
extensions of conduct already found to be anticompetitive. See Memorandum Opinion, Part
I11.D . Because the Court has not weighed these allegations for anticompetitive effect, the Court
cannot arbitrarily determine that such conduct requires a remedy. /d.

Notwithstanding this fact, Microsoft provides evidence which establishes that § 5 of
Plaintiffs’ proposed remedy is overly regulaory and an unjustified imposition upon Microsoft’s
lawful business practices which have not been shown to hinder competition. Inthisregard, 8 5
isyet another example of aremedy provision characterized by Plaintiffs’ witnesses to address
very specific Microsoft conduct, which in practice, addresses afar more expansive amount of

conduct, such that the remedy regulates even the most basic design decisions. For example, one
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of Microsoft’s computer science experts, Dr. Madnick, testified that virtually any “non-trivial”
change to Windows will fall within the parameters of 8 5 of Plaintiffs’ proposed remedy.
Madnick 1 205. For any such change, Microsoft must be prepared to provide “good cause” for
itschange. Id. Mr. Gates expressed a concern that Microsoft’ s decisions about software design,
its weighing of the pros and cons of a particular change, would be exposed to “ second-guessing”
by a bevy of ISVswho were displeased with the change. Tr. at 4652 (Gates). Asaredult,
testified Mr. Gates, Microsoft might be reluctant to make the change out of a desire to avoid the
second-guessing of its decision and, at a minimum, would incur additional costs in conjunction
with such changes. /d. at 4653; Elzinga § 30. Inthisregard, Mr. Gates pointed out that
“reasonable men [may] disagree” over whether or not changes are jutified by good cause, such
that there would be a congant battle over enforcement of the provision. Tr. at 4654 (Gates).

Neither side’s evidence with regard to the viability of 8§ 5 is particularly convincing. The
concerns raised by Mr. Gates regarding vagueness and enforcement problems in the provision
are certainly valid, though their effects upon Microsoft’s product design appear to be overstated.
However, Faintiffs justifications for the provision are weak at best, with a non-existent link to
the liability in this case and an insufficiently clear benefit to competition. Given this balance,
the Court finds, as afactual matter, that the regulatory interference with Microsoft’ s legitimate
business dealings which would result from 8 5 of Plaintiffs' remedy proposal has not been shown
to be outweighed by the benefit to competition.

D. Plaintiffs’ Proposed Remedy § 3

The third section in Plaintiffs’ proposed remedy requires Microsoft to “support, both

directly and indirectly,” the immediate predecessor of any new Windows release for a period of
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five years following the release of the new verson. SPR § 3. In addition, 8§ 3 of Plaintiffs
remedy proposal requires that Microsoft continue to “support, both directly and indirectly,”
Windows 98 SE for a period of three years after the entry of judgment inthiscase. Id. The
royalties charged by such mandatory licenses are limited to the “lowest royalty paid by the OEM
or Third-Party License. . . prior to the release of the new verson.” Id.

Plaintiffs offer the testimony of two witnesses to support this provision: John Borthwick,
aVice President at America Online Inc. (*AOL") Advanced Services, Borthwick { 1, and
Plaintiffs’ economic expert, Dr. Shapiro. Mr. Borthwick testified that § 3 would enhance § 2.c
of Plaintiffs' proposed remedy, which allows for greater customization of Windows products, by
ensuring that third-party investing in customization is not “thwart[ed] by a*“sudden
announc|ement of] the release of a new superceding version.” Borthwick §59. Mr. Borthwick’s
testimony does little to advance Plaintiffs’ proposal given the Court’ s finding supra that the
third-party customization portion of Plaintiffs’ proposed remedy is without justification and
discordant with the appellate court’ s opinion in this case. Moreover, Mr. Borthwick’s testimony
is based entirely upon speculation that Microsoft would “suddenly” release a new verson of an
operating system in order to hinder customization. Thereis no evidence that Microsoft has ever
“suddenly” released a new version of its operating system. In fact, the evidence in this case
establishesthat the devd opment and release of a new operating system is an arduous process
which takes approximately three years for each new version of an operating system. See Gates
1203. The Court, therefore, does not regard the reasons advanced by Mr. Borthwick as either
valid or persuasive.

Dr. Shapiro testified that 8 3 will benefit consumers because it provides greater consumer
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choice. Shapiro 1 155. Notably, Dr. Shapiro did not explain the benefit to competition in
increasing consumer choice between different versions of Microsoft’s products. Dr. Shapiro
further acknowledged that he would not endorse § 3 of Plaintiffs’ proposed remedy if it were
shown that the remedy imposed substantial costs upon Microsoft. Tr. at 3642 (Shapiro). Dr.
Shapiro did not undertake to estimate the cost to Microsoft of supporting a predecessor version,
id. at 3643, but instead chose to base hisview upon his reading of Dr. Madnick’s expert report to
indicate that “most operating system vendors support their current version or that version and the
one preceding it.” Shapiro 7 155. Dr. Shapiro’sconclusion, in thisregard, is an unsupported
extrapolation from Dr. Madnick’ sreport, which, even as cited by Dr. Shapiro, merely indicates
that “IBM offers two versions of its AIX operating system and Sun offers two versions of its
Solaris Operating Environment.” 7d. n.135 (citing Madnick Expert Report 59, marked for
identification as PI. Ex. 1410 (Tr. at 5884)). Based upon this testimony, the Court rejects as
unsupported Dr. Shapiro’s conclusion that mandatory support for predecessor versions of
Windows would not impose substantial costs upon Microsoft. See Bennett 11 88-89 (testifying
that support for predecessor versions of Windows will result in enormous expense to Microsoft).
In contrast to Plaintiffs' view, Dr. Elzinga, one of Microsoft’s economic experts, testified
that 8 3 of Plaintiffs’ proposed remedy would harm consumers by raising cogs for Microsoft,
which will eventually translate into higher prices. Elzinga 29; see also Bennett 11 88-89. Dr.
Elzinga aso testified that the beneficial aspects of network effects will be hindered by the
mandatory provision of predecessor versions of the operating system. Elzinga {29. Dr. Elzinga
further noted with concern the absence of aliability finding to justify the increased regulation of

Microsoft’s business. Id. Plaintiffs' economic expert did not counterbalance the absence of
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direct link to the liability in this case by arguing that the substantial benefit to be gained by § 3
justified its intrusion into legitimate business practices. Quite to the contrary, Dr. Shapiro
disclaimed that 8 3 of Plaintiffs' proposed remedy would have a “substantial effect on promoting
competition” in the market for Intel-compatible PC operating systems. Tr. at 3647 (Shapiro).
Emphasizing all of the above concerns, is Mr. Gates' uncontradicted testimony that § 3 has the
potential to cause consumer confusion and slow the pace of technology development. Gates
191277-78. Based upon all of thistesimony, the Court is doubtful that the benefit to be gained
by the imposition of 8 3 of Plaintiffs' proposed remedy would outweigh its costs. This badance
is particularly troublesome given that 8 3 will govern conduct which is wholly unrelated to any
finding of liability in this case.

E. Plaintiffs’ Proposed Remedy § 7

Section 7 of Plaintiffs' remedy proposal is entitled “Ban on Contractua Tying” and
provides quite simply that “Microsoft shall not condition the granting of a Windows Operating
System Product license, or theterms. . . or administration of such license. . . on alicensee
agreeing to license, promote, digtribute, or provide an access point to, any Microsoft Middleware
Product.” SPR 8 7. Mr. Richards of RealNetworks explained that the purpose of § 7 wasto
“enhance middleware developers' ability to ded directly with OEMs.” Richards 1 199. Rather
than identify any finding of liability for which 8§ 7 provides a direct remedy, Mr. Richards
recounted summarily, relying in part upon Judge Jackson's Findings of Fact 11 113-14, and in
part upon inadmissible hearsay, various “bad” acts in which Microsoft is alleged to have
engaged. Richards 11 204-08. Once again, the Court recounts its determination that these types

of alegations of “bad” acts, even if proven, merit little weight, if any, because they cannot be
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treated as conduct whichis the same or similar to theillegal conduct identified by the appellate
court, and they have not been subjected to the rigorous Sherman Act assessment of whether the
anticompetitive effect outweighs Microsoft’ s procompetitive justification. See Memorandum
Opinion, Part I11.D.

The only other witness to testify in support of 8§ 7 of Plaintiffs’ remedy offered a distinct
justification for his endorsement. Dr. Shapiro took the position that “contractual tying” should
be entirely banned because it “ can impede the adoption of non-Microsoft middieware.” Shapiro
1 168. Dr. Shapiro linked this conclusion to Paragraph 155 of the Findings of Fact, which
recounts that Microsoft bound IE to Windows with the intent of preventing Navigator “from
weakening the applications barrier to entry.” Findings of Fact 1 155. Paragraph 155 in Judge
Jackson’s Findings of Fact was identified by the appellate court as one of the “key District Court
findings” in conjunction with its imposition of liability upon Microsoft for illegal tying in
violation of 8 1 of the Sherman Act. Microsoft, 253 F.3d & 84. The appellate court was unable
to affirm Judge Jackson’ s finding of liability for tying. /d. Because the claim was not pursued
on remand, there exists no finding that Microsoft illegally “tied” any product to Windows.
When pressed, Dr. Shapiro acknowledged that the only connection between § 7 of Plaintiffs
remedy and the findings of liability in this case was Microsoft’ s prohibition on the removal of
end-user accessto |E, aliability finding which is addressed by other portions of both parties
proposed remedies. Tr. at 3663-64 (Shapiro). Given that Dr. Shapiro's endorsement of § 7 is
cursory and devoid of any true economic analysis of the effect or justification for the provision,
the evidence isinsufficient to support afinding that 8 7 of Plaintiffs' proposed remedy will

promote competition in the monopolized market.
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Indeed, in his economic analysis, Dr. Elzinganoted the appellate court’ s observation in
this case that tying in software markets may produce efficiencies not previously considered by
the courts. Elzinga 1 25 (citing Microsoft, 253 F.3d at 93, 95). In thisregard, Dr. Elzinga
concluded that a blanket ban on such tying was likely to harm consumers. Id. 1 25, 34.
Specifically, Dr. Elzinga explained, “[m]any contractual ties benefit consumers through higher
output and reduced transaction costs.” Id. Y 34; see also id. §117. Dr. Murphy echoed this
view, noting that Plaintiffs' imposition of § 7 is based upon a presumption that all tying isper se
anticompetitive, rather than evidence that “ specific ties have anticompetitive effects that
outweigh pro-competitive benefits.” Murphy §238. In sum, the evidence presented by Plaintiffs
isinsufficient to establish that competition will benefit from the imposition of § 7 of Plaintiffs
proposed remedy, while the evidence presented by Defendant indicates quite clearly that this
portion of Plaintiffs' proposed remedy would likely prohibit beneficial contracts.

F. Plaintiffs’ Proposed Remedy § 9

Section 9 in Plaintiffs' proposed remedy is nearly identical to 8 8 of Plaintiffs’ remedid
proposal, which bans Microsoft from taking “adverse[]” action against industry participants
“based directly or indirectly . . . on” their support of competing products. SPR 8 8. Section 9
differsonly in that it bans “adverse[]” action against any participants in this litigation'?® “based
directly or indirectly . . . on” such participation. SPR 89. Asaresult of thissimilarity, the
Court’ s assessment of 8 8 appliesequally to 89. In short, 8 9, like § 8, holds the potential to
prohibit significant amounts of legitimate business conduct, notwithstanding Plaintiffs

witnesses' characterization of the provision as aban on retaliation. See supra Part [11. However,

128Gection 9 of Plaintiffs' proposed remedy also bans adverse action against participants
in the suit instituted by the United States, United States v. Microsoft, No. 98-1232 (D.D.C.).
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the over-breadth problems associated with 8 9 are more pronounced than those associated with 8
8, because there is virtually no way to determine whether a particular action which isadverse to
aparticipant in thislitigation is, in fact, “based directly or indirectly . . . on” that firm’s or
individual’s participation in this litigation.

Furthermore, Plaintiffs have not established that participants in this litigation are in need
of any protection against retaliation. Microsoft has been engaged in this and related litigation for
nearly sevenyears, yet Plaintiffs did not present the testimony of any witness which indicated
that, during this history, his or her firm had been subjected to retaliation by Microsoft based
upon his or her participation in this litigation.** Based on the foregoing, the Court cannot
conclude that participantsin this litigation are in need of protection against retaliation by
Microsoft, which exceeds protection from retaliation relaing specifically to support by OEMs,
ISVs, and IHV s for competing software products. See supra Part 111.

G. Plaintiffs’ Proposed Remedy § 13

Section 13 of Plaintiffs' proposed remedy, entitled “ Java Distribution,” requires that
Microsoft distribute “a competitively performing Windows-compatible version of the Java
runtime environment . . . compliant with the latest Sun Microsystems Technology Compatibility
Kit.” SPR § 13. Section 13 makes clear that Microsoft shall not be required to “ create such a
Compliant Version, or to distribute a Compliant Version that is not made available to Microsoft,

without charge and on reasonable terms and conditions, at least 90 days prior to Microsoft’s

129p| aintiffs offer the testimony of Mr. Fama, who recounted that he perceived Microsoft
to be unhappy about Gateway’ s participation in thislitigation. Fama 1 144-46. Mr. Fama
offered the strained opinion that arefusal by aMicrosoft employee to engage in aparticular
discussion out of fear that it might find its way into the courts was athreat. /d. The Court is not
convinced that the circumstances described by Mr. Fama reflect athreat of retaliation by
Microsoft.
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commercial release or mgor update of any such Windows Operating System Product or
Browser.” Id.

Plaintiffs relate this mandatory distribution of Java generally to the actions Microsoft
took to combat the threat posed by Java as a platform. Originally, the district court identified
four actions taken by Microsoft “to exclude Java from developing asa viable cross-platform
threat”:

(a) designing aJVM incompatiblewith the one developed by Sun; (b) entering into

contracts, the so-called “ First Wave Agreements,” requiring major 1SV sto promote

Microsoft's JVM exclusively; (c) deceiving Java developers about the

Windows-specific nature of thetoolsit distributed to them; and (d) coercing Intel to

stop aiding Sun in improving the Java technologies.

Microsoft, 253 F.3d at 74. Of these originally identified behaviors, the appellate court sustained,
in their entirety, the findings of ligbility against Microsoft for the deception of Java developers
and the threat to Intel. Id. at 76-77. The appellate court further sustained the imposition of
liability for the “First Wave Agreements’ to the extent they required exclusive use of
Microsoft'sJVM. Id. at 75-76. The appellate court rejected the imposition of liability for
Microsoft’s development of its own JVM incompatible with Sun’s VM and inclusion of that
JVM with every copy of IE. Id. a 74-75.

Plaintiffs’ presentation of 8§ 13 relies predominantly upon the testimony of Richard
Green, Vice President and General Manager of Javaand XML Platforms for Sun Microsystems,
Inc. Mr. Green’stestimony is somewhat problematic in that it presented a number of complaints
which are largely irrelevant to this proceeding. One of Mr. Green’s centrd complaintsis that

Microsoft determined not to include support for the Java platform in its most recent operating

system, Windows XP. Green {1 20, 107, 117-118 (heading and text). Microsoft’s recent
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determination with regard to the exclusion of Javain its most recent operating system has little
bearing upon the Court’s crafting of aremedy. In thisremedial phase, the Court will not engage
in aweighing of new allegations against Microsoft for pro- and anticompetitive effect. Plaintiffs
have not argued that Microsoft’ s decision not to support Javain its most recent version of
Windowsis a continuation of previous conduct found to beillegal, nor have they argued that
Microsoft’s decision is of the same type or class as conduct for which liability has been ascribed.
As aresult, the Court declines to ascribe any weight to Mr. Green’s complaintsin this regard.**
Mr. Green also complaned vociferously that Microsoft’s JVM is incompatible with
Sun’s VM and that this incompatibility constituted a breach of a contract entered into between
Microsoft and Sun. Green 117, 22. Asthe appellate court rejected liability on this basis,
Microsoft, 253 F.3d at 74-75, the incompatibility of Microsoft’s VM is a hon-issue.
Furthermore, whether Microsoft breached a contract with Sun is the subject of another
proceeding and isirrelevant to this proceeding. See Def. Ex. 1032-33; Def. Ex. 1033; PI. Ex.

1157 (sedled).

13The Court similarly rejects the contention that distribution of the VM through
Microsoft is imperative because it isimpracticable for OEMs to distribute the technology and
similarly impracticable for end users to download the technology from the Internet. Green
99 104-05. Far more persuasive is Dr. Allchin’s testimony explaining that “it isfairly common
today to have software programs of the same general size asa JVM downloaded in huge
numbers.” Allchin § 77; see also Elzinga { 121; Tr. at 293 (Green) (“[A] compressed VM with
associated class libraries typically ranges from 5 to 12 megabytesin size.”). Once downloaded,
auser would not incur any further dday in usingthe WM. Allchin 77. Smilarly, Mr. Green’s
conclusion that it isinfeasible to depend on OEMs for distribution is unsupported. Green § 105.
Rather than infeasibility, the evidence establishes that Sun does not consider it worthwhile to
attempt to obtain distribution through the OEM channel and would prefer, instead, to use this
litigation as a means by which to obtain ubiquity. Tr. at 295-97 (Green); see also Green [ 105-
06. Lastly, Mr. Green takes the view that OEMs have little incentive to distribute a Sun-
compliant VM. Green §105. The Court finds this complaint to be meritless, as alack of
incentive to distribute a particular product reflects a problem of a competitor, not a problem with
competition. Allchin § 79.
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Stripped of these complaints and accusations of persistent Microsoft wrongdoing, Mr.
Green’stestimony isrevealed as little more than an attempt to advance Sun-compliant Java
technologies through this proceeding. Mr. Green expounded his view of the advantages of the
Java platform over the Windows platform, Green {1 56-70, the ability of the Java platform to
enhance competition in the network and sever-based computing environments, id. {{ 76-83, and
the positive attributes of the Java platform in genera, id. 1 71-75,119-28. Indeed, Mr. Green
even proclamed the benefits of Sun’s “licensing and digtribution model for developers.” 7d. 11
84-93. From this background, Mr. Green argued that “[t]here are no other economically feasble
distribution channels for the Java platform that would achieve anything close to the levels of
distribution currently enjoyed by Microsoft platforms such as Windows.” Id. 1 106. On this
basis, Mr. Green asserted that the Court should require Microsoft to distribute the Java platform
with Windows. Id. 1 134. Theresult of § 13, argued Mr. Green, will:

merely put the Java platform on equal footing with the CLR™! (and thus create

competition) by ensuring that the JRE receives the same level of distribution that

Microsoft can provideto the CL R. Without thisremedy, devel operswill undoubtedly

begin to write applicationsto the CLR based on its guaranteed ubiquity. And those

applications written to the CLR will only run on Microsoft Windows products.
Green 1 139 (emphasis added).*

Mr. Green'’ s testimony misses the point. What Plaintiffs, and quite clearly Sun

Microsystems, are proposing is nothing more than “ market engineering.” Murphy 239. This

BICLR standsfor “Common-Language Runtime.” Green {118. Like Java, the CLRisa
type of “component-software middleware” developed by Microsoft. Appel 144, 74-75. CLR s
part of Microsoft’s .NET framework. Madnick ] 163.

32Mr. Green further relies upon the claim that OEMs fear retaliation by Microsoft for
distribution of a competing platform. Green §105. Given that both of the proposed remediesin
this case address such retaliation, the potential for retaliation should not continue to be a
concern.
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remedy provision appears to work a fundamental violation of two of the five “economic
principles’ outlined by Plaintiffs' economic expert, Dr. Shapiro. As Dr. Shapiro testified:

The remedy should facilitate entry into the market for PC operating systems by

whatever products and technologies will offer the most promising opportunities to

challenge Microsoft’s monopoly in the years ahead. . . .

Inthe presenceof rapid technological change, aremedy that primarily isrelevant for

threatsfrom six years ago (such as certain cross-platform middleware) isunlikely to

be effective at restoring competition in the future.
Shapiro §142. The “JavaDistribution” portion of Plaintiffs’ remedy isafar cry from “facilitating
entry.” Id.; see also SPR 8 13. Rather, 8 13 of Plaintiffs' remedy proposal places the Java
technology “on equal footing” with Microsoft’ s technology, providing it with instantaneous
ubiquitousdistribution. Green 1 139. Thereis no evidence that Java would today possess “equal
footing,” in terms of distribution, with Microsoft, but for Microsoft’ s anticompetitive conduct.

More significantly, the artificial promotion of Javaruns afoul of the goal of restoring
competition because it “primarily isrelevant for threats from six years ago.” Shapiro  42.
Plaintiffs own economic expert testified that, “to the extent possible, the remedy should be
‘technology neutral,’ leaving it to market forces to identify the most promising future threats to
Microsoft’s monopoly.” Shapiro 44 (emphasisin original). Dr. Elzinga echoed this view,
observing that, from an economic perspective, aremedy will enhance consumer welfare and
competition where it “promote[s| competition, not the interests of particular competitors.”
Elzinga 9. The Court can conceive of no provision less “technology neutral” than § 13 of
Paintiffs remedy. Rather, 8 13 appears to be a bold manipulation of the market which provides

a particular technology, indeed a particular format of this technol ogy—the Sun-compliant

format—with an artificial advantage over other non-Microsoft technol ogies which may now or in
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the future compete with Java.*®

H. Plaintiffs’ Proposed Remedy § 16

Section 16 of Plaintiffs’ proposed remedy mandates that “[i]f Microsoft publicly claims
that any of its products are compliant with any technical standard . . . that has been approved by,
or has been submitted to and is under consideration by, a Standard-Setting Body, it shall comply
with that Standard.” SPR 8§ 16.a. Section 16 further provides that “[i]f Microsoft choosesto
extend or modify the implementation of that Standard, Microsoft shall continue fully to
implement the Standard (as that Standard may be modified from time to time by the
Standard-Setting Body)” until Microsoft “publicly disclaims that it implements that standard” or
“the Standard expiresor isrescinded.” Id. If “Microsoft develops a proprietary implementation
of a Standard,” 8 16 would a so require Microsoft to “continue to support non-proprietary,
industry implementations of such Standard.” Id. The latter portion of § 16 acknowledges that,
in some circumstances, “industry custom and practice recognizes compliance with the Standard

to include variations from the formal definition of that Standard.” /d. 8 16.b. Based upon this

33In his testimony, Dr. Elzingawarned that the Court must guard against “rent-seeking”
by Microsoft’s competitors. Elzinga { 16. “ Rent-seeking in economics,” according to Dr.
Elzinga, applies to “activities by economic agents (individuals or firms) that do not create vaue,
but only influence how existing rewards are distributed.” Id. Section 13 is an example of such
“rent seeking” by Sun Microsystems. Elzinga 56 and Table 3. Sun proposed inclusion of a
remedy nearly identical to 8 13 of Plaintiffs’ proposed remedy. Def. Ex. 841 at Sn-R025963-64,
025966-69. Sun is presently seeking the sameremedy in a private lawsuit filed against
Microsoft. Tr. at 170 (Green). Sun stands to benefit significantly by the imposition of § 13 of
Plaintiffs proposed remedy. Id. at 201. Indeed, Sun has “repeatedly offered Microsoft the
opportunity to distribute a compatible, current JRE as part of its browser and operating system
products, [and] Microsoft has refused.” Green 1 19. Given these facts, there islittle doubt that
8§ 13 reflects the wish of a particular Microsoft competitor, the granting of which islikely to
“have very little effect” upon the “devel opment of cross-platform middleware.” Tr. at 3614
(Shapiro). Assuch, the Court regards 8§ 13 of Plaintiffs' proposed remedy as an unjustified
manipulation of the marketplace. Sun’srequest for redressin thisregard is best resolved, if at
all, through its already-pending private lawsuit.
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acknowledgment, 8 16 permits Microsoft to “discharge its obligations’ under the provision by
complying with the “ De Facto Standard,” so long as Plaintiffs do not object to such compliance.
1d.

Aswith other portions of Plaintiffs' proposed remedy which concern industry standards,
Plaintiffs direct the Court to the liability finding regarding the deception of Java developers. The
appellate court condemned asillegal Microsoft’s deception of Java devel opers “regarding the
Windows-specific nature of thetools,” such that “deve opers who relied upon Microsoft’ s public
commitment to cooperate with Sun and who used Microsoft’ s tools to develop what Microsoft
led them to believe were cross-platform applications ended up producing applications that would
run only on the Windows operating system.” Microsoft, 253 F.3d at 76. Also related to theissue
of industry standardsisthe finding of liability against Microsoft for requiring the exclusive use
of Microsoft’ s implementation of the Java technologies in conjunction with the First Wave
Agreements. Id. at 75. To remedy these findings of liability, Plaintiffs advance 8 16 of their
proposed remedy as “ effectively a* Truth in Standards' provision.” Shapiro  185.

Although proffered by Plaintiffs’ witnesses as a “truth in standards’ provision, § 16 of
Plaintiffs’ proposed remedy requires far more of Microsoft than simply “truthful ness.”

Plaintiffs witnessesfocused upon the fact that 8 16 requires that if Microsoft creates a
proprietary implementation of a particular standard, it must continue to support non-proprietary
industry implementations of the standard. See, e.g., Borthwick § 113; Appel 1 147; L edbetter

11 105; see also SPR § 16. This requirement isimpaosed without regard to whether Microsoft has
made any representation regarding its compliance with an industry sandard. Furthermore,

Microsoft is not permitted, once it extends or dters the implementation of a standard, to require
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that third parties adopt such an implementation, without regard to whether such arequirement is
exclusive of other implementations of the standard. Appel 1 147; see also SPR § 16.

Section 16 of Plaintiffs’ proposed remedy isyet another attempt by Plaintiffsto prevent
Microsoft from extending, modifying, “co-opt[ing],” Ledbetter § 90; Pearson 1 98, or
“pollut[ing],” Appel T 143, industry standards. Plaintiffs’ primary example of such extension or
modification arises from Microsoft’ s treatment of the Kerberos standard, discussed by the Court
in Part 111.D of the attached Memorandum Opinion. See Ledbetter 1 93-100; Borthwick § 113;
Schwartz 9 155. There, of course, exists no finding of liability against Microsoft for its
proprietary extension of any industry standard, and the Court has rejected the assertion that
Microsoft’ s conduct with regard to Kerberos and other industry standards is the “same or
similar” to conduct that gave rise to the liability in this case. See Memorandum Opinion, Part
[11.D. Inthisregard, the Court has rejected Plaintiffs’ suggestion that the imposition of liability
for Microsoft’ s deception regarding its Java developer tools, Microsoft, 253 F.3d a 76-77, in any
way, condemns decisons to depart from industry standards or to utilize a proprietary standard in
the absence of deception regarding the departure. In fact, Microsoft’ salteration or proprietary
extension of industry sandards more closely resembles conduct for which Microsoft was
absolved of liability; the appellate court absolved Mi crosoft of liability for its development of a
JVM incompatible with Sun’'s VM. Microsoft, 253 F.3d a 75. Such incompatibility will only
giveriseto antitrust liability if the anticompetitive effects of the incompatibility outweighs the
procompetitive justification for the design. Id. Asthe Court has not weighed any other instances
of Microsoft’s alteration of industry standards, including Kerberos, for procompetitive and

anticompetitive effect, there isno basis for an argument that Microsoft’ s extension of proprietary
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standards requires a remedy.

Significantly, Plaintiffs do not present evidence that any aspect of 8 16 will enhance
competition in the monopolized market.** Dr. Shapiro' s analysis focused only upon the “truth
In standards’ aspect of § 16, not the mandatory support for industry standards described above.
With regard to the “truth in standards’ aspect of § 16, Dr. Shapiro testified that the provision
would be only “potentially mildly helpful” in furthering the goal of unfettering the marketplace.
Tr. at 3678 (Shapiro). The limited nature of Dr. Shapiro’s analysis |eaves the remaining portions
of 8 16 without economic analysis and comment.

Even if limited to Microsoft’ s representations of compliance with “Industry Standards,”
evidence presented by Microsoft’s witnesses establishes that § 16 of Plaintiffs' remedy is not
workable. Microsoft’s computer science expert, Dr. Madnick, testified without contradiction
from Plantiffs computer science expert that “industry standards’ can “vary widely in
complexity and specificity, such that various implementations of a particular gandard are often
incompatible” because “ each supports a different subset of the standard’ s features or offersits
own extensons.” Madnick 207 (internal quotations omitted). More importantly, “partial
compliance and extensions to standards’ are themselves the “ standard” practice in the computing
industry. Id.; Tr. at 4988 (Gates). Because of these facts, the determination of “full compliance
with astandard is often a difficult and ambiguous process.” Madnick 1 208. In other words, the
determination of compliance with a particular andard cannot be based upon truly objective,

verifiable criteria because even when the standard itself isreasonably clear, the extent to which

3The Court notes that § 16 of Plaintiffs’ remedy proposal is not limited in any way to
reflect the relevant market in this case. SPR 8§ 16. Rather, the provision appliesto dl segments
of Microsoft’s business. /d.
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any product actually implements the standard will often be a matter of opinion. Madnick  208-
10; Gates 1454. The provision of compliance with “De Facto Standards” will not resolve this
problem because compliance with the “ De Facto Standard” may not itself be clearly and
objectively determined. Gates 455. Asaresult, the “truth in standards’ portion of § 16 has
been shown to be ambiguous and therefore, unworkable.

The Court further observes that, not only isthe finding of liability (deception of the Java
developers) pursuant to which Plaintiffs offer 8 16 far more narrowly circumscribed than the
terms of Plaintiffs’ remedy, but unlike some other findings of liability, it concernsasngle, very
specific incident of anticompetitive conduct by Microsoft. This action by Microsoft ceased,
pursuant to the order of another court, before Judge Jackson entered his factual findings.
Findings of Fact 111 390, 394, see also Elzinga{ 131. While Paintiffs have presented evidence
that Microsoft has altered industry standards, conduct which the appellate court determined does
not necessarily violate antitrust law, Plaintiffs have not offered any evidence which indicates that
Microsoft has engaged or is likely to engage in deception similar to that involving the Java
developer tools, or any other developer tools for that matter. Accordingly, the Court finds that
Plaintiffs have not shown that there exists a continued threat of harm from this anticompetitive
act.

L Plaintiffs’ Proposed Remedy § 19.f

As part of the procedures established for enforcement of the remedy imposed in this case,
Plaintiffs propose that the Court should “review evidence that Microsoft has brought or has
threatened to bring a groundless claim of Intellectual Property infringement for the purpose of”

Impairing interoperation between awide variety of non-Microsoft products and Microsoft
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products. SPR § 19.f. Plaintiffsdo not offer any credible evidence that Microsoft now or in the
past has advanced “groundless’ claims of intellectual property infringement for the purpose of
hindering interoperation, nor do Plaintiffs offer any evidence of a connection between this aspect
of their remedy proposa and the liability findingsin thiscase. Additionally, Plaintiffsfail to
offer any evidence indicating tha such review by the Court of Microsoft’s claims of intellectual
property infringement would foster or advance competition. From the face of the provision, it
appearsthat 8 19 in Plaintiffs' proposed remedy would serve to chill Microsoft’ s enforcement of
itsintellectual property rights.

J. Plaintiffs’ Proposed Remedy § 20

Following the enforcement provisions of Plaintiffs’ proposed remedy, Plaintiffs have
included intheir remedy proposal a provision which requires Microsoft to provide Plaintiffs with
written notice of itsinvestments in computer and el ectronic product manufacturing, computer
and computer peripheral equipment and software wholesal ers, telecommunications, cable
networks and program distribution, finance and insurance, and computer system design, as well
asits acquigtion of an exclusive license of technology or intellectual property 60 daysin
advance of such investment. SPR 8§ 20. Plaintiffs’ counsel argue that such monitoring of
Microsoft’s investments will “ensure that there remain no practices likely to resultin
monopolization in the future.” Pl. Prop. Findings of Fact 1 1411 (quoting Microsoft, 253 F.3d &
103). Theonly evidence Plaintiffs offer to support this argument isthe testimony of Mr.
Kertzman who advocated the benefits of a provision which required reporting “ significant
investments in the technology sector.” Kertzman 1 53. Mr. Kertzman described § 20 as a

compliment to the ban on exclusive contracts contained in § 6 of Plaintiffs proposed remedy.
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Id. 158. The disclosures mandated in § 20, noted Mr. Kertzman “would enable the regulatory
authoritiesto impose conditions, as part of dlowing the investment, that would limit Microsoft’s
ability to secure exclusive contracts or to impose parti cular technology.”** 1d. 1 56.

Nothing in the language of 8§ 20, however, limits Microsoft’ s disclosure obligations to
significant investments. SPR § 20; see also Tr. 2127-39 (Kertzman); Gates 462. Aswritten,
the proposed provision requires Microsoft to report “any direct or indirect acquisition . . . or
investment,” regardless of size. SPR § 20. Furthermore, Dr. Shapiro conceded that § 20 of
Plaintiffs’ remedy proposal would not have an effect on competition or consumer welfare. Tr. at
3295 (Shapiro). Instead, Dr. Shapiro took the view that § 20 was an “enforcement provision,”
but did not go so far asto identify what, exactly, was being enforced. 7d. Given this evidence,

Plaintiffs continued insistence that § 20 will promote competition borders on frivolous.**

¥pjaintiffs fail to offer any evidence that any such “regulatory authorities” are interested
in receiving information from Microsoft pursuant to the Court’s remedial order in this case, nor
that the provision of information would prove useful to such regulatory authorities.

38| response to criticism of § 20 by Mr. Gates, Plaintiffs, in their proposed findings of
fact suggest that the provision could be modified to limit the reporting requirements to
investments “in an amount larger than 1% of the target company” and that the reporting
requirement could exempt from reporting “the acquisition of inventory acquired in the normal
course of business.” PI. Prop. Finding of Fact 1 1432-33. While helpful, these modifications
do not cure the most significant defect related to § 20 of Plaintiffs’ remedy; namely, that there
exists no judification for including in the remedy a requirement that Microsoft report its
investment activity. There remains no logical relationship between Microsoft’ s investment
activity and the findings of liability in this case, nor have Flaintiffs established that such
reporting will benefit competition.
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APPENDIX B
FINAL JUDGMENT

The Plaintiff States of California, Connecticut, Florida, lowa, Kansas, Minnesota, Utah,
and West Virginia, the Commonwealth of Massachusetts, and the District of Columbia, having
filed their complaintsin this action on May 18, 1998;

Defendant Microsoft Corporation (“Microsoft”) having appeared and filed its answer;

The District Court having entered Findings of Fact on November 5, 1999 and
Conclusions of Law on April 3, 2000;

The United States Court of Appeals for the District of Columbia Circuit having affirmed
the Court’ s finding of liability against Microsoft for violation of § 2 of the Sherman Act and the
state law counterparts to 8 2 of the Sherman Act in the states of California, Connecticut, Florida,
lowa, Kansas, Minnesota, Utah, and West Virginia, the Commonwealth of Massachusetts, and
the District of Columbia, and having remanded to this Court for an order of remedy; and

Upon the record of trial and all prior and subsequent proceedings herein, it isthis 1st day
of November, 2002, hereby

ORDERED, ADJUDGED AND DECREED asfollows

I. Jurisdiction

This Court has jurisdiction of the subject matter of this action and of the person of
Microsoft.
I1. Applicability

This Final Judgment gpplies to Microsoft and to each of its officers, directors, agents,
employees, subsidiaries, successors and assigns; and to all other personsin active concert or
participation with any of them who shall have received actual notice of this Final Judgment by
personal service or otherwise.

II1. Prohibited Conduct

A. Microsoft shall not retdiate againg or threaten retaliation against an OEM by altering
Microsoft’s commercial relations with that OEM, or by withholding newly introduced
forms of non-monetary Consideration (including but not limited to new versions of
existing forms of non-monetary Consideration) from that OEM, because it is known to
Microsoft that the OEM is or is contemplating:

1 developing, distributing, promoting, using, selling, or licensing any software that
competes with Microsoft Platform Software or any product or service that
distributes or promotes any Non-Microsoft Middleware;



2. shipping a Personal Computer that (a) includes both a Windows Operating
System Product and a non-Microsoft Operating System, or (b) will boot with
more than one Operating System; or

3. exercising any of the options or alternatives provided for under this Final
Judgment.

Nothing in this provision shall prohibit Microsoft from enforcing any provision of any license
with any OEM or any intellectual property right that is not inconsistent with this Final Judgment.
Microsoft shall not terminate a Covered OEM’ s license for a Windows Operating System
Product without having first given the Covered OEM written notice of the reasons for the
proposed termination and not less than thirty days opportunity to cure. Notwithstanding the
foregoing, Microsoft shall have no obligation to provide such atermination notice and
opportunity to cure to any Covered OEM that has received two or more such notices during the
term of its Windows Operating System Product license.

Nothing in this provision shall prohibit Microsoft from providing Consideration to any OEM
with respect to any Microsoft product or service where that Consideration is commensurate with
the absolute level or amount of that OEM’ s development, distribution, promotion, or licensing of
that Microsoft product or service.

B. Microsoft’s provision of Windows Operating System Products to Covered OEMs shall be
pursuant to uniform license agreements with uniform terms and conditions. Without
limiting the foregoing, Microsoft shall charge each Covered OEM the gpplicable royalty
for Windows Operating System Products as set forth on a schedule, to be established by
Microsoft and published on aweb site accessible to the Plaintiffs and al Covered OEMSs,
that provides for uniform royalties for Windows Operating System Products, except that:
1 the schedule may specify different royalties for different language versions,

2. the schedule may specify reasonable volume discounts based upon the actual
volume of licenses of any Windows Operating System Product or any group of
such products; and

3. the schedule may include market devel opment allowances, programs, or other
discounts in connection with Windows Operating System Products, provided
that:

a such discounts are offered and available uniformly to all Covered OEMS,
except that Microsoft may establish one uniform discount schedule for the
ten largest Covered OEMs and a second uniform discount schedule for the
eleventh through twentieth largest Covered OEMs, where the size of the
OEM is measured by volume of licenses,

b. such discounts are based on objective, verifiable criteriathat shall be
applied and enforced on a uniform basis for all Covered OEMs; and

C. such discounts or their award shall not be based on or impose any criterion
or requirement that is otherwise inconsistent with any portion of this Final
Judgment.



C. Microsoft shall not restrict by agreement any OEM licensee from exercising any of the
following options or dternatives:

1. Installing, and displaying icons, shortcuts, or menu entries for, any Non-Microsoft
Middleware or any product or service (including but not limited to | AP products
or services) that distributes, uses, promotes, or supports any Non-Microsoft
Middleware, on the desktop or Start menu, or anywhere else in a Windows
Operating System Product where alist of icons, shortcuts, or menu entries for
applications are generally displayed, except that Microsoft may restrict an OEM
from displaying icons, shortcuts and menu entries for any product in any list of
such icons, shortcuts, or menu entries specified in the Windows documentation as
being limited to products that provide particular types of functionality, provided
that the restrictions are non-discriminatory with respect to non-Microsoft and
Microsoft products.

2. Distributing or promoting Non-Microsoft Middleware by installing and
displaying
on the desktop shortcuts of any size or shape so long as such shortcuts do not
impair the functiondity of the user interface.

3. Launching automatically, at the conclusion of the initial boot sequence or
subsequent boot sequences, or upon connections to or disconnections from the
Internet, any Non-Microsoft Middleware, except that Microsoft may restrict the
launching of Non-Microsoft Middleware which replaces or drastically alters the
Windows Operating System Product user interface.

4, Offering users the option of launching other Operating Systems from the Basic
Input/Output System or a non-Microsoft boot-loader or similar program that
launches prior to the start of the Windows Operating System Product.

5. Presenting during the initial boot sequence its own IAP offer.

6 Exercising any of the options provided in Section I11.H of this Final Judgment.

D. Starting at the earlier of the release of Service Pack 1 for Windows XP or three months
after the entry of this Final Judgment, Microsoft shall discloseto ISVs, IHVs, |APs,
ICPs, and OEMs, for the sole purpose of interoperating with a Windows Operating
System Product, via the Microsoft Developer Network (“MSDN”) or similar
mechanisms, the APIs and related Documentation that are used by Microsoft Middleware
to interoperate with a Windows Operating System Product. For purposes of this Section
[11.D, the term APIs means the interfaces, including any associated calback interfaces,
that Microsoft Middleware running on a Windows Operating System Product usesto call
upon that Windows Operating System Product in order to obtain any services from that
Windows Operating System Product. In the case of anew major version of Microsoft
Middleware, the disclosures required by this Section I11.D shall occur no later than the
last major beta test release of that Microsoft Middleware. In the case of a new version of
a Windows Operating System Product, the obligations imposed by this Section I11.D shall
occur in a Timely Manner.

E. Starting three months after the entry of this Final Judgment to the Court, Microsoft shall



make available for use by third parties, for the sole purpose of interoperating or
communicating with a Windows Operating System Product, on reasonable and
non-discriminatory terms (consistent with Section I11.1), any Communications Protocol
that is, on or after the date this Fina Judgment is submitted to the Court, (i) implemented
in a Windows Operating System Product instaled on a client computer, and (ii) used to
interoperate, or communicate, natively (i.e., without the addition of software code to the
client operating system product) with a Microsoft server operating system product.

1.

Microsoft shall not retaliate against or threaten retaliation against any ISV or IHV

because of that ISV’s or

IHV’Ss:

a developing, using, digributing, promoting or supporting any software that
competes with Microsoft Platform Software or any software that runs on
any software that competes with Microsoft Platform Software, or

b. exercising any of the options or alternatives provided for under this Final
Judgment.

Microsoft shall not enter into any agreement relating to a Windows Operating

System Product that conditions the grant of any Considerationonan ISV’s

refraining from developing, usng, distributing, or promoting any software that

competes with Microsoft Platform Software or any software that runs on any
software that competes with Microsoft Platform Software, except that Microsoft
may enter into agreements that place limitations on an ISV’ s development, use,
distribution or promotion of any such software if those limitations are reasonagbly
necessary to and of reasonable scope and duration in relation to abonafide
contractual obligation of the ISV to use, distribute or promote any Microsoft
software or to devel op software for, or in conjunction with, Microsoft.

Nothing in this section shall prohibit Microsoft from enforcing any provision of

any agreement with any ISV or IHV, or any intellectual property right, that is not

inconsistent with this Final Judgment.

Microsoft shall not enter into any agreement with:

1.

any AP, ICP, ISV, IHV or OEM that grants Consideration on the condition that
such entity distributes, promotes, uses, or supports, exclusively or in afixed
percentage, any Microsoft Platform Software, except that Microsoft may enter
into agreements in which such an entity agrees to distribute, promote, use or
support Microsoft Platform Software in afixed percentage whenever Microsoft in
good faith obtains a representation that it is commercially practicable for the
entity to provide equal or greater distribution, promotion, use or support for
software that competes with Microsoft Platform Software, or

any |AP or ICP that grants placement on the desktop or elsewhere in any
Windows Operating System Product to that |AP or ICP on the condition that the
IAP or ICP refrain from distributing, promoting or using any software that
competes with Microsoft Middleware.



Nothing in this section shall prohibit Microsoft from entering into (a) any bonafide joint venture
or (b) any joint development or joint services arrangement with any ISV, IHV, IAP, ICP, or
OEM for anew product, technology or service, or any material value-add to an existing product,
technology or service, in which both Microsoft and the ISV, IHV, AP, ICP, or OEM contribute
significant developer or other resources, that prohibits such entity from competing with the
object of the joint venture or other arrangement for a reasonable period of time.

This Section does not apply to any agreements in which Microsoft licenses intellectual property
from athird party and such intellectual property licenseisthe principal purpose of the

agreement.

H. Starting at the earlier of the release of Service Pack 1 for Windows XP or three months
after the entry of this Final Judgment, Microsoft shall:

1.

Allow end users (via a mechanism readily accessible from the desktop or Start
menu such as an Add/Remove icon) and OEMs (via standard preinstallation kits)
to enable or remove access to each Microsoft Middleware Product or
Non-Microsoft Middleware Product by (a) displaying or removing icons,
shortcuts, or menu entries on the desktop or Start menu, or anywhere elsein a
Windows Operating System Product where alist of icons, shortcuts, or menu
entries for applications are generally displayed, except that Microsoft may restrict
the display of icons, shortcuts, or menu entries for any product in any list of such
icons, shortcuts, or menu entries specified in the Windows documentation as
being limited to products that provide particular types of functionality, provided
that the restrictions are non-discriminatory with respect to non-Microsoft and
Microsoft products; and (b) enabling or disabling automatic invocations pursuant
to Section 111.C.3 of this Final Judgment that are used to launch Non-Microsoft
Middleware Products or Microsoft Middleware Products. The mechanism shall
offer the end user a separate and unbiased choice with respect to enabling or
removing access (as described in this subsection 111.H.1) and altering default
invocations (as described in the following subsection I11.H.2) with regard to each
such Microsoft Middleware Product or Non-Microsoft Middleware Product and
may offer the end-user a separate and unbiased choice of enabling or removing
access and dtering default configurations as to all Microsoft Middleware
Products as agroup or all Non-Microsoft Middleware Products as a group.

Allow end users (via an unbiased mechanism readily available from the desktop
or Start menu), OEMs (via standard OEM preinstallation kits), and

Non-Microsoft Middleware Products (via a mechanism which may, a Microsoft's
option, require confirmation from the end user in an unbiased manner) to
designate a Non-Microsoft Middleware Product to be invoked in place of that
Microsoft Middleware Product (or vice versa) in any case where the Windows
Operating System Product would otherwise launch the Microsoft Middleware
Product in aseparate Top-Level Window and display either (i) all of the user
interface elements or (ii) the Trademark of the Microsoft Middleware Product.



Notwithstanding the foregoing Section I11.H.2, the Windows Operating System Product may
invoke a Microsoft Middleware Product in any instance in which:

@ that Microsoft Middleware Product would be invoked solely for use in
interoperating with a server maintained by Microsoft (outside the context
of general Web browsing), or

(b) that designated Non-Microsoft Middleware Product fails to implement a
reasonabl e technical requirement (e.g., a requirement to be able to host a
particular ActiveX control) that is necessary for valid technical reasons to
supply the end user with functionality consistent with a Windows
Operating System Product, provided that the technical reasons are
described in writing in areasonably prompt manner to any ISV that
reguests them.

Ensure that a Windows Operating System Product does not (a) automatically alter
an OEM’ s configuration of icons, shortcuts or menu entries installed or displayed
by the OEM pursuant to Section I11.C of this Final Judgment without first seeking
confirmation from the user and (b) seek such confirmation from the end user for
an automatic (as opposed to user-initiated) alteration of the OEM’ s configuration
until 14 days after the initial boot up of a new Personal Computer. Any such
automatic alteration and confirmation shall be unbiased with respect to Microsoft
Middleware Products and Non-Micraosoft Middleware. Microsoft shall not alter
the manner in which a Windows Operating System Product automatically alters
an OEM’s configuration of icons, shortcuts or menu entries other than in anew
version of a Windows Operating System Product.

Microsoft’s obligations under this Section I11.H as to any new Windows Operating System
Product shdl be determined based on the Microsoft Middleware Products which exist seven
months prior to the last betatest version (i.e., the one immediately preceding the first release
candidate) of that Windows Operating System Product.

Microsoft shall offer to license to ISV's, IHVS, |APs, ICPs, and OEMs any intellectual
property rights owned or licensable by Microsoft that are required to exercise any of the
options or aternatives expressly provided to them under this Final Judgment, provided

that
1.

2.

al terms, including royalties or other payment of monetary consideration, are
reasonable and non-discriminatory;

the scope of any such license (and the intellectud property rights licensed
thereunder) need be no broader than is necessary to ensure that an ISV, IHV, IAP,
ICP or OEM is able to exercise the options or alternatives expressly provided
under this Final Judgment (e.g., anISV’s, IHV’s, IAP's, ICP' sand OEM’s option
to promote Non-Microsoft Middleware shall not confer any rights to any
Microsoft intellectual property rights infringed by that Non-Microsoft
Middleware);

anlSV’'s, IHV's, IAP's, ICP's, or OEM’ s rights may be conditioned on its not



assigning, transferring or sublicensing its rights under any license granted under
this provision; and

the terms of any license granted under this section are in all respects consi stent
with the express terms of this Final Judgment.

Beyond the express terms of any license granted by Microsoft pursuant to this section, this Final
Judgment does not, directly or by implication, estoppel or otherwise, confer any rights, licenses,
covenants or immunities with regard to any Microsoft intellectual property to anyone.

J No provision of this Final Judgment shall:

1.

Require Microsoft to document, disclose or license to third parties. (a) portions of
APIs or Documentation or portions or layers of Communications Protocols the
disclosure of which would compromise the security of a particular installation or
group of installations of anti-piracy, anti-virus, software licensing, digital rights
management, encryption or authentication systems, including without limitation,
keys, authorization tokens or enforcement criteria; or (b) any API, interface or
other information related to any Microsoft product if lawfully directed not to do
so by agovernmental agency of competent jurisdiction.

Prevent Microsoft from conditioning any license of any API, Documentation or
Communications Protocol related to anti-piracy systems, anti-virus technologies,
license enforcement mechanisms, authentication/authorization security, or third
party intellectual property protection mechanisms of any Microsoft product to any
person or entity on the requirement that the licensee: (a) has no history of
software counterfeiting or piracy or willful violation of intellectual property
rights, (b) has a reasonabl e business need for the API, Documentation or
Communications Protocol for a planned or shipping product, (c) meets

reasonabl e, objective standards established by Microsoft for certifying the
authenticity and viability of its business, (d) agrees to submit, at its own expense,
any computer program using such APIs, Documentation or Communication
Protocols to third-party verification, approved by Microsoft, to test for and ensure
verification and compliance with Microsoft specifications for use of the API or
interface, which specifications shall be related to proper operation and integrity of
the systems and mechanisms identified in this paragraph.

IV. Compliance and Enforcement Procedures

A. Enforcement Authority

1.

The Plaintiffs shall have exclusive responsibility for enforcing this Final
Judgment. Without in any way limiting the sovereign enforcement authority of
each of the plaintiff States, the plaintiff States shall form a committee to
coordinate their enforcement of this Final Judgment. A plaintiff State shall take
no action to enforce this Final Judgment without first consulting the plaintiff
States' enforcement committee.

To determine and enforce compliance with this Final Judgment, duly authorized
representatives of the plaintiff States, on reasonable notice to Microsoft and



subject to any lawful privilege, shall be permitted the following:

a Access during normal office hours to inspect any and all source code,
books, ledgers, accounts, correspondence, memorandaand other
documents and records in the possession, custody, or control of Microsoft,
which may have counsd present, regarding any matters contained in this
Final Judgment.

b. Subject to the reasonable convenience of Microsoft and without restraint
or interference fromit, to interview, informally or on the record, officers,
employees, or agents of Microsoft, who may have counsel present,
regarding any matters contained in this Final Judgment.

C. Upon written request of a duly designated representative of a plaintiff
State, on reasonabl e notice given to Microsoft, Microsoft shall submit
such written reports under oath as requested regarding any matters
contained in this Final Judgment.

Individual plaintiff States will consult with the plaintiff States’ enforcement committee to
minimize the duplication and burden of the exercise of the foregoing powers, where practicable.

3.

The Plaintiffs shall not disclose any information or documents obtained from
Microsoft under this Final Judgment except for the purpose of securing
compliance with this Final Judgment, in alegd proceeding to which one or more
of the Plaintiffsis a party, or as otherwise required by law; provided that the
relevant Plantiff(s) must provideten days advance notice to Microsoft before
disclosing in any legal proceeding (other than a grand jury proceeding) to which
Microsoft is not a party any information or documents provided by Microsoft
pursuant to this Final Judgment which Microsoft has identified in writing as
material asto which aclaim of protection may be asserted under Rule 26(c)(7) of
the Federal Rules of Civil Procedure.

The Plaintiffs shall have the authority to seek such orders as are necessary from
the Court to enforce this Final Judgment, provided, however, that the Plaintiffs
shall afford Microsoft a reasonable opportunity to cure alleged violations of
Sections I11.C, 111.D, 111.E and I11.H, provided further that any action by Microsoft
to cure any such violation shall not be a defense to enforcement with respect to
any knowing, willful or systematic violations.

Compliance Committee. Within 30 days of entry of this Final Judgment,
Microsoft shall establish a compliance committee (the “ Compliance Committee”)
of its Board of Directors, consisting of at |east three members of the Board of
Directors who are not present or former employees of Microsoft.

Compliance Officer. The Compliance Committee shdl hire a Compliance Officer,
who shall report directly to the Compliance Committee and to the Chief
Executive Officer of Microsoft. The Compliance Officer shall be responsible for
development and supervision of Microsoft's internal programs to ensure
compliance with the antitrust laws and this Final Judgment. Microsoft shall give



the Compliance Officer all necessary authority and resources to discharge the
responsibilities listed herein.
3. Duties of Compliance Officer. The Compliance Officer shall:

a

g.

a.

within 60 days after entry of this Final Judgment, arrangefor delivery to
all officers and directors of Microsoft a copy of this Final Judgment
together with additiona informational materials describing the conduct
prohibited and required by this Find Judgment;

arrange for delivery in atimely manner of a copy of this Final Judgment
and such additional informationd materialsto any person who succeeds to
aposition described in Section 1V.B.3.aabove

ensure that those persons described in subsection c.i above are annually
briefed on the meaning and requirements of this Final Judgment and the
United States antitrust laws and advising them that Microsoft’ s legal
advisors are available to confer with them regarding any question
concerning compliance with this Final Judgment or under the United
States antitrust laws,

obtain from each person described in Section 1V.B.3.awithin 60 days of
entry of this Final Judgment and annually thereafter, and for each person
thereafter succeeding to such a position within 10 days of such succession
and annually thereafter, a written certification that he or she: (i) has read,
understands, and agrees to abide by the terms of, and has to their
knowledge not violated, this Final Judgment; and (ii) has been advised and
understands that his or her failure to comply with this Find Judgment may
result in afinding of contempt of court;

maintain arecord of persons to whom this Final Judgment has been
distributed and from whom, pursuant to Section V.B.3.d above has been
obtained;

on an annud basis, certify to the Plaintiffs that Microsoft is fully
compliant with this Final Judgment;

maintain arecord of al complaints received and action taken by Microsoft
with respect to each such complaint; and

report promptly to the Plaintiffs any credible evidence of violation of this
Final Judgment.

4, The Compliance Officer may be removed only by the Chief Executive Officer
with the concurrence of the Compliance Committee.

V. Termination

Unless this Court grants an extension, this Find Judgment will expire on the fifth
anniversary of the date on which it takes effect.

In any enforcement proceeding in which the Court has found that Microsoft has engaged
in a pattern of willful and systematic violations, the Plaintiffs may apply to the Court for
aone-time extension of this Final Judgment of up to two years, together with such other
relief as the Court may deem appropriate.



VI. Definitions
“API” means application programming interface, including any interface that Microsoft
is obligated to disclose pursuant to 111.D.

“Communications Protocol” means the set of rules for information exchange to
accomplish predefined tasks between a Windows Operating System Product and a server
operating system product connected via a network, including, but not limited to, alocal
area network, awide area network or the Internet. These rules govern the format,
semantics, timing, sequencing, and error control of messages exchanged over a network.

“Consideration” means any monetary payment or the provision of preferential licensing
terms; technical, marketing, and sales support; enabling programs; product information;
information about future plans; developer support; hardware or software certification or
approval; or permission to display trademarks, icons or |ogos.

“Covered OEMS’ means the 20 OEM s with the highest worldwide volume of licenses of
Windows Operating System Products reported to Microsoft in Microsoft’s fiscal year
preceding the effective date of the Final Judgment. The OEMs that fall within this
definition of Covered OEMs shall be recomputed by Microsoft as soon as practicable
after the close of each of Microsoft’s fiscal years.

“Documentation” means al information regarding the identification and means of using
APIsthat a person of ordinary skill in the art requires to make effective use of those
APIs. Such information shall be of the sort and to the level of specificity, precision and
detail that Microsoft customarily provides for APIs it documents in the Microsoft
Developer Network (“MSDN”).

“IAP” means an Internet access provider that provides consumers with a connection to
the Internet, with or without its own proprietary content.

“ICP’ means an Internet content provider that provides content to users of the Internet by
maintaining Web sites.

“IHV” means an independent hardware vendor that devel ops hardwareto be included in
or used with a Personal Computer running a Windows Operating System Product.

“I1SV” means an entity other than Microsoft that is engaged in the development or
marketing of software products.

“Microsoft Middleware’” means software code that

1 Microsoft distributes separately from a Windows Operating System Product to
update that Windows Operating System Product;

2. Is Trademarked or is marketed by Microsoft as amajor version of any Microsoft
Middleware Product defined in section VI1.K.1; and
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3. provides the same or substantially similar functionality as a Microsoft
Middleware Product.

Microsoft Middleware shall include at |east the software code that controls most or dl
of the user interface elements of that Microsoft Middleware. Software code described as part of,
and distributed separately to update, a Microsoft Middleware Product shal not be deemed
Microsoft Middleware unless identified as a new major verson of that Microsoft Middleware
Product. A major verson shall be identified by a whole number or by a number with just asingle
digit to the right of the decimal point.

K. “Microsoft Middleware Product” means
1 the functionality provided by Internet Explorer, Microsoft’ s Java Virtual
Machine, Windows Media Player, Windows Messenger, Outlook Express and
their successors in a Windows Operating System Product, and
2. for any functionality that isfirst licensed, distributed or sold by Microsoft after
the entry of this Final Judgment and that is part of any Windows Operating
System Product
a Internet browsers, email client software, networked audio/video client
software, instant messaging software or
b. functiondity provided by Microsoft software that —
I IS, or in the year preceding the commercial release of any new
Windows Operating System Product was, distributed separately by
Microsoft (or by an entity acquired by Microsoft) from a Windows
Operating System Product;
ii. issimilar to the functionality provided by a Non-Microsoft
Middleware Product; and
iii. is Trademarked.
Functionality that Microsoft describes or markets as being part of a Microsoft Middleware
Product (such as a service pack, upgrade, or bug fix for Internet Explorer), or that is a version of
aMicrosoft Middleware Product (such as Internet Explorer 5.5), shall be considered to be part of
that Microsoft Middleware Product.

L. “Microsoft Platform Software” means (i) a Windows Operating System Product and/or
(if) aMicrosoft Middleware Product.

M. “Non-Microsoft Middleware” means a non-Microsoft software product running on a
Windows Operating System Product that exposes a range of functionality to ISVs
through published APIs, and that could, if ported to or made interoperable with, a non-
Microsoft Operating System, thereby make it easier for applications that rely in whole or
in part on the functionality supplied by that software product to be ported to or run on
that non-Microsoft Operating System.

N. “Non-Microsoft Middleware Product” means a non-Microsoft software product running

on a Windows Operating System Product (i) that exposes a range of functionality to ISVs
through published APIs, and that could, if ported to or made interoperable with, a
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non-Microsoft Operating System, thereby make it easier for applications that rely in
whole or in part on the functionality supplied by that software product to be ported to or
run on that non-Microsoft Operating System, and (ii) of which at least one million copies
were distributed in the United States within the previous year.

“OEM” means an original equipment manufacturer of Personal Computersthat isa
licensee of a Windows Operating System Product.

“Operating System” means the software code that, inter alia, (i) controlsthe allocation
and usage of hardware resources (such as the microprocessor and various peripheral
devices) of a Personal Compuiter, (ii) provides a platform for devel oping applications by
exposing functionality to ISVsthrough APIs, and (iii) supplies a user interface that
enables users to access functionality of the operating system and in which they can run
applications.

“Personal Computer” means any computer configured so that its primary purposeis for
use by one person at atime, that uses avideo display and keyboard (whether or not that
video display and keyboard is included) and that contains an Intel x86 compatible (or
successor) microprocessor. Servers, television set top boxes, handheld computers, game
consoles, telephones, pagers, and personal digital assistants are examples of products that
are not Personal Computers within the meaning of this definition.

“Timely Manner” means at the time Microsoft first rel eases a beta test version of a
Windows Operating System Product that is made available viaan MSDN subscription
offering or of which 150,000 or more beta copies are distributed.

“Top-Levd Window” means awindow displayed by a Windows Operating System
Product that (a) has its own window controls, such as move, resize, close, minimize, and
maximize, (b) can contain sub-windows, and (c) contains user interface elements under
the control of at least one independent process.

“Trademarked” means distributed in commerce and identified as distributed by a name
other than Microsoft® or Windows® that Microsoft has claimed as a trademark or
service mark by (i) marking the name with trademark naotices, suchas® or ™, in
connection with a product distributed in the United States; (ii) filing an application for
trademark protection for the name in the United States Patent and Trademark Office; or
(iii) asserting the name as a trademark in the United States in a demand letter or lawsuit.
Any product distributed under descriptive or generic terms or a name comprised of the
Microsoft® or Windows® trademarks together with descriptive or generic terms shall not
be Trademarked as that term is used in this Final Judgment. Microsoft hereby disclaims
any trademark rights in such descriptive or generic terms apart from the Microsoft® or
Windows® trademarks, and hereby abandons any such rights that it may acquire in the
future.

“Windows Operating System Product” means the software code (as opposed to source
code) distributed commercially by Microsoft for use with Personal Computers as

12



Windows 2000 Professional, Windows XP Home, Windows XP Professional, and
successors to the foregoing, including the Personal Computer versions of the products
currently code named “Longhorn” and “Blackcomb” and their successors, including
upgrades, bug fixes, service packs, etc. The software code that comprises a Windows
Operating System Product shall be determined by Microsoft in its sole discretion.

VII. Further Elements

Jurisdiction is retained by this Court over this action such that the Court may act sua sponte to
issue further orders or directions, including but not limited to orders or directions relating to the
construction or carrying out of this Final Judgment, the enforcement of compliance therewith,
the modification thereof, and the punishment of any violation thereof.

Jurisdiction is retained by this Court over this action and the parties thereto for the purpose of
enabling the parties to this action to apply to this Court at any time for further orders and
directions as may be necessary or appropriate to carry out or construe this Final Judgment, to
modify or terminate any of its provisions, to enforce compliance, and to punish violations of its
provisions.

Unless otherwise indicated, the provisions of this Final Judgment shall take effect 30 days after
the date on which it is entered.

In accordance with the imposition and affirmance of liability, the Plaintiff States shall submit a
motion for the award of costs and fees, with supporting documents as necessary, not |later than 45
days after the entry of this Final Judgment.

VIII. Third Party Rights

Nothing in this Final Judgment is intended to confer upon any other persons any rights or
remedies of any nature whatsoever hereunder or by reason of this Final Judgment.

SO ORDERED.

COLLEEN KOLLAR-KOTELLY
United States District Judge
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